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ABSTRACT

Suppose a criminal defendant has a meritorious defense and wants to put
that defense before the factfinder. It would be bizarre for a non-party to be able
to prevent the defendant from doing so simply by refusing to consent.

Suppose someone holding a valid attorney-client privilege claim, who has
never waived it in the past, wants to continue maintaining it. It would be just as
bizarre for someone else to be able to force a waiver over the privilege-holder’s
objection simply by putting on a defense in separate litigation that does not
involve the privilege-holder.

These principles come into direct tension in cases involving corporate attor-
ney-client privilege and claims against individual employees. When individuals
face criminal or civil liability for their work in a corporate capacity, they may
want to raise an advice of counsel defense to prove their innocence. That
defense would ordinarily require disclosure of all of the relevant privileged
communications. Yet because the corporation rather than the employee holds
the attorney-client privilege, the corporation ordinarily would be able to refuse
to waive that privilege and thereby prevent its employees from mounting an
advice of counsel defense. Denying individuals’ right to put on a defense is a
potential constitutional violation and raises serious concerns about justice and
fairness. But shredding the attorney-client privilege to protect those interests
raises similarly weighty policy concerns.

This real-world problem occurs repeatedly. Courts and commentators
addressing it, however, have not yet offered any satisfactory solutions. This
Article examines the competing interests behind corporate attorney-client privi-
lege and individuals’ right to put on a defense and the relative merits of the
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various approaches that courts and commentators have so far offered to resolve
that tension. It then offers a novel solution to this problem using the already-

existing vehicle of Federal Rule of Evidence 502(d).
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Crimes with a specific intent element are subject to an “advice of counsel”
defense: a defendant who reasonably relied on an attorney’s advice that a pro-
posed course of conduct was legal did not willfully or intentionally break the
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law.! White collar crimes, such as mail and wire fraud, embezzlement, kickbacks,
tax evasion, and others, often include a specific intent element.> Those crimes are
particularly well suited to an advice of counsel defense given the potential com-
plexity of the underlying facts: a defendant could genuinely have believed she
was complying with the law in all respects based on advice she received from
counsel.

The advice of counsel defense requires proof that the defendant made a full
and fair disclosure of the underlying facts to the attorney; and in order to test that
premise, a defendant asserting the advice of counsel defense must ordinarily
waive the attorney-client privilege, at least as to matters related to the legal
advice at issue.’ In the mine run of cases, this requirement is fairly straightfor-
ward. But it raises extremely difficult questions when an individual defendant
faces liability for conduct undertaken in the individual’s capacity as a corporate
officer or employee—a reasonably common pattern in the world of white collar
crimes, given the types of conduct those statutes prohibit. The advice of counsel
defense can be fraught in this context because “[a]ny privilege resulting from
communications between corporate officers and corporate attorneys concerning
matters within the scope of the corporation’s affairs and the officer’s duties
belongs to the corporation and not to the officer.™ As a result, if the individual
defendant acted on the basis of advice from attorneys representing the corpora-
tion but the corporation refuses to waive its attorney-client privilege, the

1. See, e.g., Williamson v. United States, 207 U.S. 425, 453 (1908) (“[I]f a man honestly and in good faith
seeks advice of a lawyer as to what he may lawfully do in the matter of loaning money to applicants under it,
and fully and honestly lays all the facts before his counsel, and in good faith and honestly follows such advice,
relying upon it and believing it to be correct, and only intends that his acts shall be lawful, he could not be con-
victed of crime which involves wilful and unlawful intent; even if such advice were an inaccurate construction
of the law ... .”); United States v. DeFries, 129 F.3d 1293, 1308 (D.C. Cir. 1997) (“[GJood faith reliance upon
advice of counsel . .. establish[es] a defense’ to specific intent crimes”) (quoting United States v. Hansen, 772
F.2d 940, 947 (D.C. Cir. 1985) (ellipsis and second alteration in original)); United States v. Bruner, 616
F. App’x 841, 846 (6th Cir. 2015) (“In asserting an advice-of-counsel defense, a defendant alleged to have per-
formed a criminal act argues that she did so on her lawyer’s advice, and therefore lacked the requisite mens rea
element of the offense.”).

2. See, e.g., United States v. Frey, 42 F.3d 795, 797 (3d Cir. 1994) (observing that intent is an element of
federal wire fraud statute, 18 U.S.C. § 1343); United States v. May, 625 F.2d 186, 189-90 (8th Cir. 1980)
(embezzlement, 18 U.S.C. § 666(a)(1)); United States v. Vernon, 723 F.3d 1234, 1256 (11th Cir. 2013) (Anti-
Kickback Statute, 42 U.S.C. § 1320a-7b); United States v. Collorafi, 876 F.2d 303, 305 (2d Cir. 1989) (tax eva-
sion, 26 U.S.C. § 7201).

3. See, e.g., United States v. Quiel, 595 F. App’x 692, 694 (9th Cir. 2014) (“Defendants waived the protec-
tion of the privilege by relying on an advice-of-counsel defense.”); Glenmede Tr. Co. v. Thompson, 56 F.3d
476, 486 (3d Cir. 1995) (“The party opposing the defense of reliance on advice of counsel must be able to test
what information had been conveyed by the client to counsel and vice-versa regarding that advice—whether
counsel was provided with all material facts in rendering their advice, whether counsel gave a well-informed
opinion and whether that advice was heeded by the client.”).

4. In re Grand Jury Subpoenas, 144 F.3d 653, 658 (10th Cir. 1998); accord e.g., United States v. Graf, 610
F.3d 1148, 1159 (9th Cir. 2010); United States v. Int’l Bhd. of Teamsters, Chauffeurs, Warechousemen &
Helpers of Am., AFL-CIO, 119 F.3d 210, 215 (2d Cir. 1997); Matter of Bevill, Bresler & Schulman Asset
Mgmt. Corp., 805 F.2d 120, 124 (3d Cir. 1986).
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defendant may be unable to assert the advice of counsel defense—even though
the defense would be meritorious.

Consider, for example, the case of Lauren Stevens, a former Vice President
and Associate General Counsel of a pharmaceutical company, who was indicted
in 2010 for willfully obstructing an investigation by the Food and Drug
Administration.” The indictment alleged that Ms. Stevens was responsible for
gathering materials for the company in response to the FDA’s investigation, and
that she knowingly withheld documents showing that a particular drug was being
promoted for off-label uses.® Ms. Stevens had relied on the advice of both internal
lawyers at the company and a well-respected outside law firm, King & Spalding,
in preparing the company’s responses to the FDA.” She successfully raised an
advice of counsel defense in response to the government’s indictment, winning a
dismissal without prejudice.® The government then re-indicted Ms. Stevens and
brought the case to trial. Upon the close of the government’s evidence,
Ms. Stevens moved for a judgment of acquittal on the basis of her advice of coun-
sel defense, and the district court granted the motion in full.’ It explained:

[T]he evidence in this case can only support one conclusion, and that is that
the defendant sought and obtained the advice and counsel of numerous law-
yers. She made full disclosure to them. Every decision that she made and every
letter she wrote was done by a consensus. Now, even if some of these state-
ments were not literally true, it is clear that they were made in good faith which
would negate the requisite element required for all six of the crimes charged in
this case.'

The trial judge further elaborated, “I believe that it would be a miscarriage of
justice to permit this case to go to the jury,” and “the defendant in this case should
never have been prosecuted.”"

Yet despite the certitude of the judge’s holding, a tiny change in the facts, unre-
lated to the merits of the case, could have led to a complete failure of the advice
of counsel defense. Ms. Stevens was extremely lucky in one critical respect: the
relevant legal communications were available for her use in the proceedings,
which in turn allowed her to raise the advice of counsel defense. But those docu-
ments were available only because another court in a largely unrelated context
had already ordered the pharmaceutical company to disclose the relevant docu-
ments, holding (quite possibly in error) that they were subject to the crime-fraud

. See United States v. Stevens, 771 F. Supp. 2d 556, 559 (D. Md. 2011).
. Seeid. at 559.
. Seeid.
. Seeid. at 569.
9. See United States v. Stevens, No. 10-cr-00694-RWT (D. Md. 2011), ECF No. 190 (Tr. of May 10, 2011
proceedings).
10. Id. at 7:1-10.
11. Id. at 9:3-5, 10:4-5.

[ BN B NV |
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exception.'? Had it not been for that earlier order compelling disclosure, the phar-
maceutical company would have retained its ability to claim privilege over the
documents and prevent Ms. Stevens from using them at trial."? If that were the
case, Ms. Stevens would not have been able to make out her advice of counsel
defense. And with that defense unavailable, a case that the judge called “a miscar-
riage of justice” that “should never have been prosecuted”'* could very well have
resulted in a guilty verdict.

This illustration sets out a stark contrast. A criminal defendant with a meritori-
ous defense may bring that defense if her former employer consents to it by waiv-
ing privilege; she may not be able to bring it, and may well face a lengthy prison
term as a result, if her former employer refuses to waive privilege." In other
words, a third party has the power to decide whether the defendant can mount an
otherwise meritorious defense.

This anomalous result is unique to the field of privilege. Assuming they are law-
abiding and truth-telling, non-parties do not have that same ability to interfere with
defenses that depend on non-privileged evidence'®: the Sixth Amendment’s com-
pulsory process clause and the Fifth and Fourteenth Amendments’ Due Process
clauses ensure that criminal defendants have the ability to gather relevant evidence
and mount credible defenses."”

12. See id. at 3:13-5:19 (explaining that a magistrate judge in the District of Massachusetts had previously
ordered the documents to be produced under the crime-fraud exception to the attorney-client privilege; “[ W]hat
those records demonstrate to the Court is, first of all, that access should not have been granted to them in the
first place. But that’s not for me to decide. That’s already been decided by a magistrate judge in Massachusetts.
But they also show that this was [an in-house attorney] that was not engaged to assist a client to perpetrate a
crime or fraud.”).

13. Cf. id. at 5:1-19 (describing the critical documents as “confidential” and “privileged”). It is reasonable
to believe that the company may have maintained its privilege claim despite the unfortunate position that would
have put Ms. Stevens in, given that it had previously opposed disclosure in the Massachusetts case.

14. Id. at 9:3-5, 10:4-5.

15. This framing should not be taken to cast aspersions on corporations that assert their claims to attorney-
client privilege. As discussed in greater detail below (Part I.A), the privilege is a weighty interest that deserves
serious treatment.

16. To be sure, third parties could interfere with meritorious defenses by improperly withholding or tamper-
ing with evidence, perjuring themselves in testimony, or otherwise obstructing justice. But in those scenarios,
the third parties would at least risk criminal liability of their own. It is only in the privilege context where a third
party may lawfully preclude a defendant from mounting a particular defense simply by standing on the third
party’s own legal rights.

17. See U.S. Const. amend. V (“No person shall be . . . deprived of life, liberty, or property, without due pro-
cess of law ... .”); U.S. Const. amend. VI (“In all criminal prosecutions, the accused shall enjoy the right ... to
have compulsory process for obtaining witnesses in his favor ... .”); U.S. Const. amend. XIV, § 1 (“No State
shall ... deprive any person of life, liberty, or property, without due process of law ... .”); ¢f. Rock v.
Arkansas, 483 U.S. 44, 61 (1987) (state’s per se rule against the admissibility of hypnotically-refreshed testi-
mony violated Fourteenth Amendment due process rights by interfering with defendants’ ability to present evi-
dence in their defense); Chambers v. Mississippi, 410 U.S. 284, 295 (1973) (state common law rule prohibiting
party from cross-examining its own witnesses violated due process and Sixth Amendment confrontation rights);
Washington v. Texas, 388 U.S. 14, 15 (1967) (state common law rule prohibiting criminal defendant from
introducing testimony of alleged co-conspirator violated Sixth Amendment compulsory process rights and
Fourteenth Amendment due process rights).
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The unique treatment of privilege raises obvious and difficult questions.
Should the defendant’s constitutional rights to access evidence and put on a
defense give way when they encounter a non-party’s privilege claims? And inver-
sely, should a non-party lose its claims to privilege simply because the govern-
ment has decided to prosecute someone for conduct that may not even be related
to the non-party in the first place?

Although this problem appears with some regularity in criminal prosecutions
and in complex white collar litigation,'® to date, no courts or commentators have
identified a satisfactory solution. This Article offers a proposal for future cases
through the existing but underused vehicle of Federal Rule of Evidence 502. Rule
502 can empower courts to address the tension between individual defenses and
corporate privilege claims by allowing discovery and admission into evidence of
attorney-client communications without an accompanying waiver of the attor-
ney-client privilege. Courts and litigants can use Rule 502 to ensure that a defend-
ant has a full and fair opportunity to mount a credible defense, while keeping the
privilege-holder’s rights almost fully intact. Part I provides an overview of the
legal landscapes of the attorney-client privilege and the constitutional right to put
on a defense. Part II discusses the tension between these doctrines. Part III identi-
fies and evaluates potential means of resolving that tension that courts and com-
mentators have previously identified and argues for Rule 502 orders as a solution
that has not previously received meaningful attention but that adequately protects
the competing interests.

1. THE ATTORNEY-CLIENT PRIVILEGE AND CRIMINAL DEFENDANTS’
RIGHTS

A. THE ATTORNEY-CLIENT PRIVILEGE

1. BACKGROUND

The attorney-client privilege is the oldest privilege recognized under Anglo-
American common law, dating back to at least the 1500s.'” Some courts and com-
mentators have argued that it finds its origins in Roman law.?* American courts

18. See infra sections III.A-D.

19. See 8 J. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW § 2290, at 542 (McNaughton rev. 1961).
Dean Wigmore asserts that the attorney-client privilege “already appears as unquestioned” by the time of
Elizabeth I (r. 1558-1603). Others argue that, although earlier cases include isolated references to it, the privi-
lege did not become settled until the 1800s. See, e.g., Geoftfrey C. Hazard, An Historical Perspective on the
Attorney-Client Privilege, 66 CAL. L. REV. 1061, 1069-70 (1978). It is worth noting that the history of the priv-
ilege has been of some significant debate, and Dean Wigmore’s influential treatise in particular has been
criticized by later commentators. See, e.g., CHARLES ALAN WRIGHT & ARTHUR R. MILLER, 24 FEDERAL
PRACTICE & PROCEDURE § 5472 (1st ed. 1982). According to Wright and Miller, “[t]here is no adequate history
of the attorney-client privilege.” Id. This Article does not purport to supply one, nor to attack or defend Dean
Wigmore’s narrative. For purposes of this discussion, it suffices to say that the origins of the attorney-client
privilege certainly pre-date the Bill of Rights and that the privilege was recognized throughout the early federal
period, regardless of when it became fully settled.

20. See, e.g., Clausen v. Nat’l Grange Mut. Ins. Co., 730 A.2d 133, 136 (Del. Super. Ct. 1997) (citing Max
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have treated it as an established part of the common law since the early federal
period.” Today it is recognized in every American jurisdiction.*

Although some commentators have argued that the privilege is necessary in
order to vindicate certain constitutional provisions—most notably the Sixth
Amendment’s right to counsel for criminal defendants and the Fifth and
Fourteenth Amendments’ right of due process—the Constitution does not
expressly create any entitlement to attorney-client privilege.”> The Federal Rules
of Evidence, however, provide that all applicable privileges under the common
law “as interpreted by United States courts in light of reason and experience”
govern federal trial proceedings, and thereby incorporate the attorney-client priv-
ilege into all federal proceedings.*

Although the precise contours of the privilege vary by jurisdiction, a few gen-
eral principles govern claims of attorney-client privilege. The Restatement of the
Law Governing Lawyers identifies four elements that are required to establish a
valid privilege claim: there must be (1) “a communication,” (2) “made between
privileged persons” (i.e., a client and an attorney), (3) “in confidence,” (4) “for
the purpose of obtaining or providing legal advice.”” As a general rule—subject

Radin, The Privilege of Confidential Communication Between Lawyer and Client, 16 CAL. L. REV. 487, 497—
88 (1928), and 1 KENNETH S. BROUN ET AL., MCCORMICK ON EVIDENCE § 87 (John W. Strong, ed., 4th ed.
1992)).

21. See, e.g., Mills v. Griswold, 1 Root 383, 383 (Conn. Super. Ct. 1792) (“Voluntary communications of a
party under engagements of secrecy, are to be testified, by a witness except those made to an attorney who is
under oath to keep his client’s secrets.”); Baker v. Arnold, 1 Cai. R. 258, 266 (N.Y. Sup. Ct. 1803) (opinion of
Thompson, J.) (“I think the inquiry offered to be made of the plaintiffs’ attorney, was manifestly improper, and
to have permitted it, would have been a violation of that rule, which the policy of the law has adopted, that an
attorney shall not be permitted to betray a secret with which he has been entrusted by his client. This is the priv-
ilege of the client, and not of the attorney. It is necessary to be strictly observed, in order to protect a party in
the full disclosure of all the circumstances relative to his cause, without the hazard of having them divulged.”);
Murray v. Dowling, 17 F. Cas. 1047, 1047 (Cir. Ct. D.C. 1803) (“[Attorney] stated that his knowledge upon
that subject was derived from his client, in his capacity as counsel, and prayed the opinion of the court whether
he was bound to answer. THE COURT was of opinion he ought not to be compelled to answer and sustained
the objection.”); Clay v. Williams, 16 Va. 105, 122 (1811) (opinion of Roane, J.) (“The settled law upon this
subject is, that counsel or attorneys, so far from being obliged, are not permitted, to give evidence of such mat-
ters as come to their knowledge in the way of their profession; . .. a court will even stop a witness of this class
seeming desirous or disposed to reveal confidential communications.”); Chirac v. Reinicker, 24 U.S. 280, 294
(1826) (Story, J.) (“The general rule is not disputed, that confidential communications between client and attor-
ney, are not to be revealed at any time. The privilege, indeed, is not that of the attorney, but of the client; and it
is indispensable for the purposes of private justice. Whatever facts, therefore, are communicated by a client to
counsel, solely on account of that relation, such counsel are not at liberty, even if they wish, to disclose; and the
law holds their testimony incompetent.”).

22. See Michael J. Hartman, Comment, Yes, Martha Stewart Can Even Teach Us About the Constitution:
Why Constitutional Considerations Warrant an Extension of the Attorney-Client Privilege in High-Profile
Criminal Cases, 10 U. PA. J. CONST. L. 867, 870 (2008) (citing GRAHAM C. LILLY, PRINCIPLES OF EVIDENCE
325 (4th ed. 2006)).

23. See, e.g., Timothy P. Glynn, Federalizing Privilege, 52 AM. U. L. REv. 59, 68 (2002); Note, The
Attorney-Client Privilege: Fixed Rules, Balancing and Constitutional Entitlement, 91 HARV. L. REV. 464, 485—
86 (1977) [hereinafter “Attorney-Client Privilege”]; Hartman, supra note 22, at 870-77.

24. FeD. R. EvID. 501.

25. RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 68 (AM. L. INST. 2000).
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to critical exceptions discussed below—a privileged communication is not dis-
coverable and will not be admitted into evidence absent a waiver of the privi-
lege.” The privilege, and the corresponding right to waive it, belongs to the
client, not the attorney.?” In the case of a corporation, the right to waive privilege
belongs to the corporation, not to the individual employee who was involved in
the privileged communication.*® The attorney-client privilege persists even after
the client’s death; courts in some jurisdictions have prohibited attorneys from dis-
closing the confidences of deceased clients even when doing so would exculpate
a still-living criminal defendant wrongfully accused of committing a crime.*

The attorney-client privilege is not absolute. It does not cover communications
intended to aid in the commission of a crime or fraud.*® It can be waived by,
among other things, a client’s partial disclosure of privileged communications, or
a client’s putting privileged advice “at issue” in litigation, such as by asserting an
advice of counsel defense.’' Courts also recognize, however, that exceptions like
these must be clearly and carefully defined, because “[a]n uncertain privilege, or
one which purports to be certain but results in widely varying applications by the
courts, is little better than no privilege at all.”** To that end, a fairly robust body
of case law has developed to govern the circumstances in which various forms of
conduct such as extra-judicial disclosures of privileged information, assertions of
particular defenses, and unauthorized disclosures of privileged information dur-
ing testimony, will or will not trigger involuntary privilege waivers.”?

2. POLICY JUSTIFICATIONS FOR THE ATTORNEY-CLIENT PRIVILEGE

Courts have recognized that privileges are “in derogation of the search for
truth,”** and accordingly must be construed “to apply only where necessary to
achieve [their] purpose.” But what purpose, exactly?

The rationales in support of the attorney-client privilege have changed over the
course of its long history. Originally, the privilege was based on the concept of

26. See, e.g., Branzburg v. Hayes, 408 U.S. 665, 688 (1972) (“[T]he public ... has a right to every man’s
evidence, except for those persons protected by a constitutional, common-law, or statutory privilege ....”
(quoting United States v. Bryan, 339 U.S. 323, 331 (1950)) (emphasis added)).

27. See, e.g., United States v. Goldberger & Dubin, P.C., 935 F.2d 501, 504 (2d Cir. 1991).

28. See sources cited supra note 4.

29. See, e.g., In re John Doe Grand Jury Investigation, 562 N.E.2d 69 (Mass. 1990); State v. Macumber, 544
P.2d 1084 (Ariz. 1976); People v. Modzelewski, 611 N.Y.S.2d 22 (N.Y. App. Div. 1994).

30. See, e.g., United States v. Zolin, 491 U.S. 554, 562 (1989).

31. See sources cited supra note 3; see also, e.g., In re Martin Marietta Corp., 856 F.2d 619, 623 (4th Cir.
1988) (discussing partial disclosure); /n re Powerhouse Licensing, LLC, 441 F.3d 467, 473 (6th Cir. 2006)
(same); United States v. Bilzerian, 926 F.2d 1285, 1292 (2d Cir. 1991) (discussing “at issue” doctrine).

32. Upjohn Co. v. United States, 449 U.S. 383, 393 (1981).

33. See generally, e.g., In re Grand Jury Procs., 219 F.3d 175 (2d Cir. 2000) (surveying a portion of this
case law).

34, United States v. Nixon, 418 U.S. 683, 710 (1974).

35. E.g., United States v. Leonard-Allen, 739 F.3d 948, 953 (7th Cir. 2013), as amended (Aug. 29, 2013).
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honor: attorneys were deemed to be members of an honorable profession, and dis-
closing client confidences would be dishonorable.*® By the time of the American
Revolution, that rationale had fallen away.”’ In its place came a utilitarian justifi-
cation that remains dominant today.”® For example, in Upjohn Co. v. United
States, a seminal case on the attorney-client privilege in the corporate context, the
Supreme Court explained that the purpose of the attorney-client privilege “is to
encourage full and frank communication between attorneys and their clients and
thereby promote broader public interests in the observance of law and administra-
tion of justice. The privilege recognizes that sound legal advice or advocacy
serves public ends and that such advice or advocacy depends upon the lawyer’s
being fully informed by the client.”

The Restatement identifies “three related assumptions” underlying the Upjohn
rationale.* First, consulting with attorneys is necessary given the “complex[ity]
and uncertain[ty]” of “modern legal processes.”*' Second, “a client who consults
a lawyer needs to disclose all of the facts to the lawyer and must be able to receive
in return communications from the lawyer reflecting those facts.”** Third, with-
out some guarantee of confidentiality, “clients would be unwilling to disclose per-
sonal, embarrassing, or unpleasant facts.”*?

These statements of the purpose of the attorney-client privilege from Upjohn
and the Restatement are the leading articulation of the privilege’s policy rationale
today. The prevailing understanding is that without some promise of confidential-
ity, people would be reluctant to consult with lawyers on important questions, out
of fear that the fact they even sought the lawyer’s advice could be used against

36. See Clausen v. Nat’l Grange Mut. Ins. Co., 730 A.2d 133, at 136-37 (Del. 1997); Attorney-Client
Privilege, supra note 23, at 465. Some commentators argue that this honor-based privilege extended to all elites
and not just lawyers specifically. See, e.g., Elizabeth G. Thornburg, Sanctifying Secrecy: The Mythology of the
Corporate Attorney-Client Privilege, 69 NOTRE DAME L. REV. 157, 160 (1993).

37. Thornburg, supra note 36, at 160.

38. Id. Professor Thornburg also provides a thorough and compelling summary and criticism of other mod-
ern rationales that have been proffered (but that have not received nearly as significant acceptance among
courts as the traditional utilitarian explanations). See id. at 182-218. Other rationales have also been offered
historically. In 1768, for example, BLACKSTONE’S COMMENTARIES suggested that the attorney-client privilege
was an extension of the right against self-incrimination. See Glynn, supra note 23, at 67—68 (describing other
rationales as well). See generally Developments in the Law: Privileged Communications, 98 HARV. L. REV.
1471 (1985).

39. Upjohn Co. v. United States, 449 U.S. 383, 389 (1981).

40. RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS, § 68 cmt. c.

41. 1d.

42. Id.

43. Id. With respect to this third point, I suggest based on practical experience that the concern goes broader,
and that without a guarantee of confidentiality, sophisticated clients would not disclose what litigators com-
monly call “bad facts” of any sort—not just those that may be embarrassing or unpleasant, but those that may
be detrimental to the client’s legal position in any way if discovered by an adverse party. Not knowing the bad
facts may impede a litigator’s ability to represent a client as well as possible, but a sophisticated client could
readily decide that in the absence of an attorney-client privilege, the benefit of keeping the bad facts secret out-
weighs any risk to the quality of representation.
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them in a future prosecution—even when those people are acting with good
intent.

What the attorney-client privilege largely does not do, at least from anecdotal
experience, is substantially improve the candor of the attorney’s advice in
response to a given set of facts. Attorneys owe fiduciary duties to their clients,
which means they are not free to give disingenuous advice, regardless of what
confidentiality protections may apply.** Even assuming there is some space for
attorneys to shade the nature of the advice they give, however, the attorney-client
privilege should not meaningfully affect it, because the attorney-client privilege
is not designed to protect attorneys.* Attorneys have no voluntary control over
waivers of the attorney-client privilege; they are at the mercy of their clients to
preserve the secrecy of their communications.*® As a result, from an attorney’s
perspective, there is always a risk that her advice will get publicized, whether she
likes that or not.*’

As an illustration of these policy interests, consider a potential violation of the
Clean Water Act.** In simplified terms, the Clean Water Act prohibits the dis-
charge of pollutants from a point source into navigable waters of the United
States, and it imposes criminal penalties even for mere negligence.*” Suppose
you are the chief executive responsible for a liquid natural gas pipeline. Your
lead engineer comes to you and tells you that the engineering team believes there

44. See, e.g., Zimmerman v. Brown, 306 P.3d 306, 316 (Kan. App. 2013) (“The duty of an attorney to his or
her client is . .. ‘fiduciary in character, binding the attorney to the highest degree of fidelity and good faith to
his client on account of the trust and confidence imposed.”” (quoting Ford v. Guarantee Abstract & Title Co.,
553 P.2d 254 (Kan. 1976)); Deutsch v. Hoover, Bax & Slovacek, L.L.P., 97 S.W.3d 179, 196 (Tex. App. 2002)
(“Attorneys owe their clients a fiduciary duty of ‘most abundant good faith,” requiring absolute perfect candor,
openness and honesty, and the absence of any concealment or deception.”); Comm. on Legal Ethics of the
W. Va. State Bar v. Cometti, 430 S.E.2d 320, 325 (W. Va. 1993) (“The relationship of attorney-at-law and cli-
ent is of the highest fiduciary nature, calling for the utmost good faith and diligence on the part of such attor-
ney.”); In re Honig, 89 A.2d 411, 413 (N.J. 1952) (“All fiduciaries are held to a duty of fairness, good faith and
fidelity, but an attorney is held to an even higher degree of responsibility in these matters than is required of all
others.”).

45. See, e.g., In re Grand Jury Procs., 87 F.3d 377, 381 (9th Cir. 1996) (“[T]oday’s attorney-client privilege
exists for the benefit of the client, not the attorney ... .”); United States v. Doe, 429 F.3d 450, 452 (3d Cir.
2005) (“The privilege belongs to the client, not the attorney.”).

46. An attorney could inadvertently cause a waiver by making and failing to claw back a production of priv-
ileged materials during discovery, among other possibilities. But this discussion focuses only on knowing, vol-
untary waivers of privilege.

47. When the lawyer creates work product in the context of anticipated or ongoing litigation, the attorney
work product privilege may apply, and at least in some formulations, that privilege does belong to the attorney.
See e.g., Magnetar Techs. Corp. v. Six Flags Theme Park Inc., 886 F. Supp. 2d 466, 479 (D. Del. 2012) (“The
attorney-client privilege belongs to the client and can only be asserted by the client. By comparison, the work
product protection belongs to the attorney.”) (footnotes omitted). But even though it nominally belongs to the
attorney, in practice, clients often disclose attorney work product at the same time they waive attorney-client
privilege, and attorneys have little (if any) practical recourse to restore the confidentiality of their work product
after that happens.

48. 33 U.S.C. § 1251 et seq.

49. See 33 U.S.C. § 1311; id. § 1319(c)(1) (providing up to one year imprisonment for a person who negli-
gently makes a prohibited discharge).
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is a defect in one segment of the pipeline. If the pipeline keeps operating, there is
a significant risk (but not a guarantee) that the pipe segment will fail; and it could
fail any time between tomorrow and two years from now, with no reliable way to
predict when. If it fails, it will (to a certainty) leak pollutants into groundwater
that will eventually enter navigable waters. The engineer tells you there are two
choices. First, you can shut down the entire pipeline for a period of several days
in order to make repairs. This will have major collateral consequences: not only
would it put the pipeline in breach of a variety of contractual obligations with
power plants and other users, but it would also cause a regional shortage of natu-
ral gas, potentially leading to large-scale blackouts and the attendant costs to
human life, health, and happiness. Second, you can try to install a replacement
segment alongside the defective one. Once the replacement segment is in place,
you can divert the natural gas through the replacement instead of the defective
pipe. But this approach will cost about $10 million in labor and supplies, and it
will take about six to nine months to finish, during which time the existing pipe-
line may fail anyway. Do you shut the pipeline down for repairs, begin work on
the replacement segment while continuing to operate the pipeline, or do some-
thing else entirely? This is not an easy decision to make—particularly since some
of the costs, such as the potential liability to contract counterparties, are (to this
point in the hypothetical) unknown. Even though you are trying to comply with
all of your legal and moral obligations, they do not necessarily all pull in the
same direction.

The prudent approach would be to consult with a lawyer, who can advise you
on what the law requires and what the legal consequences of each scenario would
be. Perhaps the lawyer would advise that continuing to run the pipeline will create
a significant risk of a Clean Water Act prosecution. Or perhaps the lawyer would
advise that in light of all the facts and legal obligations, it would not be negligent
to continue operating the pipeline while attempting to make repairs. In either
case, the advice would give you valuable guidance in choosing your path
forward.

But suppose there is no attorney-client privilege; anything you say to the law-
yer will be discoverable and ultimately admissible against you in court. For the
most part, the lawyer’s advice to you would similarly be discoverable and admis-
sible. Now it may no longer make sense to go to the lawyer for guidance. If the
lawyer advises you that there are risks on both sides that you have to weigh—a
common feature of legal advice, to the frequent frustration of clients—then a
future prosecutor may use that advice to show that you were aware your conduct
may have been wrongful but that you negligently proceeded anyway, in the event
you make the wrong choice. Even setting aside the lawyer’s ultimate advice to
you, if you convey facts to the lawyer suggesting you know you are running a
meaningful risk by continuing to operate the pipeline, the prosecutor may rely on
those statements as well and might call the lawyer as a witness to testify against
you. As a result, if you consult with the lawyer, you might not have the open and



12 THE GEORGETOWN JOURNAL OF LEGAL ETHICS [Vol. 38:1

frank conversation that existing law seeks to allow, out of fear that doing so might
lead to future personal liability for you. For example, you might neglect to tell the
lawyer that a leak would certainly result in the discharge of pollutants, so that the
lawyer will not become a witness who can testify that you knew that a pollutant
discharge would absolutely occur in the event of a pipeline failure. Or perhaps
you might downplay your concerns about the likelihood of the existing segment
failing, to avoid having the lawyer become a witness who can testify that you
knew there was a meaningful chance the pipeline would fail if you continued to
operate it.

Importantly, you have not suddenly become a malicious actor in that alterna-
tive scenario; you are still trying to get legal advice to figure out the best course
of action for the company and the community. But because of these concerns
about your questions to the lawyer being discoverable, at some point, the facts
may become distorted enough that the lawyer’s advice would also be distorted.
For example, if you decline to mention that you are certain a spill will eventually
reach navigable waters, the lawyer may conclude incorrectly that the Clean
Water Act might not apply in the first place and, on that mistaken basis, might
advise that continuing to operate the pipeline carries relatively little legal risk.

The attorney-client privilege helps solve these problems by ensuring that,
absent special circumstances like waiver, your consultation with the lawyer
remains shielded not just from admissibility in court, but from any discovery at
all. With that guarantee in place, you can feel much more confident going to the
lawyer and presenting all the facts. This may make people in the position of the
pipeline operator more likely to seek that legal advice in the first place, which is
worth encouraging: laypersons should not have to guess on their own, without the
help of lawyers, the answers to questions that in some cases are complex enough
to divide the U.S. Courts of Appeals and the Supreme Court.”® And it may also
make people in this position more likely to provide full and accurate information
to their lawyers, resulting in better legal advice and better compliance with the
laws. From a public policy standpoint, these are positive outcomes that should be
encouraged.

B. THE RIGHT TO PUT ON A DEFENSE

The second of the two fundamental interests at issue in this Article is the con-
stitutional right to put on a defense. At first, that may seem something of a misno-
mer: the Constitution does not expressly state that criminal defendants have a
right to put on a defense. Multiple provisions, however, touch on and support that
right—most significantly, the Due Process clauses of the Fifth and Fourteenth
Amendment, which provide that no person shall “be deprived of life, liberty, or

50. Cf. County of Maui v. Haw. Wildlife Fund, 140 S. Ct. 1462 (2020) (resulting in 6-3 split over whether
discharge of pollutants into groundwater, which subsequently would enter navigable waters, was a prohibited
discharge under Clean Water Act).
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property, without due process of law,” and various provisions of the Sixth
Amendment, which protects “the right [of the accused] to a speedy trial,” “to
have compulsory process for obtaining witnesses in his favor, and to have the
Assistance of Counsel for his defence.”' Some commentators have argued that
these provisions not only support the right to put on a defense, but implicitly
assume and require the existence of such a right.’> Although historical antece-
dents to the right to put on a defense can be traced back to before the ratification
of the Bill of Rights, the right did not come to be recognized in its present form
until the middle of the twentieth century.”® This section describes some of the
leading Supreme Court cases addressing the right to put on a defense, which was
introduced and expanded under the Warren and Burger Courts before entering a
period of retrenchment under the Rehnquist and Roberts Courts.

1. DEVELOPMENT BY THE WARREN AND BURGER COURTS

A series of Supreme Court decisions beginning in the 1960s brought express
recognition and protection to the defendant’s right to put on a defense.>* First, in
Washington v. Texas (1967),> the Court reversed a conviction based on a state
law that prohibited a criminal defendant from introducing the testimony of his
accomplices. There, defendant Jackie Washington was convicted for murder.*®
The facts showed that Washington and his alleged accomplice, Charles Fuller,
were alone with a gun in front of the murder victim before shooting her; accord-
ingly, Washington and Fuller were the only eye witnesses capable of stating who
fired the gun.”” And in a separate trial, Fuller had already been found guilty of the
same murder.’® Washington sought to introduce testimony from Fuller that would
have supported his defense that it was Fuller, not Washington, who had shot and

51. U.S. Const. amend. V, VI, XIV.

52. See, e.g., Robert N. Clinton, The Right to Present a Defense: An Emergent Constitutional Guarantee in
Criminal Trials, 9 IND. L. REV. 713 (1976). Professor Clinton’s article also provides an insightful and detailed
description of the history behind the Fifth and Sixth Amendments.

53. See generally Clinton, supra note 52 (providing a useful historical overview of the antecedents of the
right to put on a defense); In re Oliver, 333 U.S. 257, 273 (1948) (“A person’s right to ... be heard in his
defense—a right to his day in court—Tis] basic in our system of jurisprudence.”).

54. See generally Edward J. Imwinkelreid, The Case for Recognizing a New Constitutional Entitlement:
The Right to Present Favorable Evidence in Civil Cases, 1990 UTAH L. REV. 1, 2-5 (tracing the history of “this
new constitutional right” from 1967 through the 1980s). Several older decisions similarly recognize the funda-
mental right of a criminal defendant to have his “day in court.” See, e.g., Holden v. Hardy, 169 U.S. 366, 389—
90 (1898) (“[T]here are certain immutable principles of justice, which inhere in the very idea of free govern-
ment, which no member of the Union may disregard, as that no man shall be condemned in his person or prop-
erty without due notice, and an opportunity of being heard in his defense.”); In re Oliver, 333 U.S. at 273 (“A
person’s right to ... be heard in his defense—a right to his day in court—I[is] basic in our system of
jurisprudence.”).

55. Washington v. Texas, 388 U.S. 14, 15 (1967).

56. Id.

57. Id. at 16.

58. Id.
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killed the victim.”® Texas law, however, prohibited criminal defendants from call-
ing their alleged accomplices as witnesses in their favor, supposedly because
accomplices would likely perjure themselves to save their fellow criminal
defendants.®® The Supreme Court held that the law violated the defendant’s Sixth
Amendment compulsory process right to call witnesses in his favor.®!

As one commentator has explained, the reasoning in Washington was “ep-
ochal”: “[o]nce the Court posited the existence of a constitutional right to present
evidence, every statutory and common law evidentiary rule potentially became
vulnerable to attack.”® Indeed, likely out of recognition of that potential, the
Washington Court stated in a footnote that its opinion did not deal with “testimo-
nial privileges, such as the privilege against self-incrimination or the lawyer-
client or husband-wife privileges, which are based on entirely different considera-
tions from those underlying the common-law disqualifications for interest.”®
That dicta offered little protection for those testimonial privileges, however: “a
constitutional rule takes precedence over statutes, the common law and court
rules,” so a common law testimonial privilege like the attorney-client or marital
privilege could plausibly have to give way if it were to conflict with the constitu-
tional right to put on a defense.®*

The Court returned to and amplified the Washington holding in Chambers v.
Mississippi (1973).%° Defendant Leon Chambers was convicted of murdering
police officer Aaron Liberty during a scuffle over an attempted arrest in the midst
of a “hostile crowd.”®® His central theory of defense was that another person was
the culprit: Gable McDonald was also present in the crowd when Liberty was
shot, and McDonald had offered a voluntary written confession to Chambers’s
attorneys stating that he was the one who shot Liberty. Subsequently, however,
McDonald renounced his confession.®” At trial, Chambers called McDonald as a
witness and introduced his confession into evidence.®® On cross-examination, the
state elicited testimony about McDonald’s repudiation of his confession.”
Chambers then attempted to impeach McDonald’s credibility as to the repudia-
tion, both directly through oral examination and by eliciting hearsay statements
from other witnesses describing McDonald’s out-of-court admissions.”” But

59. Id. In both a written statement and trial testimony, Fuller had previously admitted that he, not
Washington, had held and fired the gun. See Fuller v. State, 397 S.W.2d 434, 435 (Tex. Crim. App. 1966).

60. Washington, 388 U.S. at 16—-17.

61. Id. at 23.

62. Imwinkelreid, supra note 54, at 3.

63. Washington,388 U.S. at23 n.21.

64. Imwinkelreid, supra note 54, at 3. The constitutional privilege against self-incrimination, which is
grounded in the Fifth Amendment, is differently situated from other the privileges at issue in the Washington
footnote, which are based only in common law or statutes. See also infra note 104.

65. See Chambers v. Mississippi, 410 U.S. 284, 284 (1973).

66. Id. at 285-86.

67. Id. at 287-88.

68. Id.at291.

69. Id.

70. Id. at 291-94.
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Mississippi law prohibited parties from impeaching their own witnesses, and
between that rule and the traditional rule against hearsay, Chambers could not
introduce the impeachment evidence he had proffered.”" The result was that
Chambers could not effectively discredit McDonald’s renunciation.”

The Supreme Court reversed the conviction.” It explained that “[t]he right of
an accused in a criminal trial to due process is, in essence, the right to a fair op-
portunity to defend against the State’s accusations.””* It then reasoned that,
depending on the specific facts of any given case, the application of evidentiary
rules could contravene that constitutional right, and that this was precisely what
had happened with regard to Chambers.”” As in Washington, the Chambers Court
included dicta purporting to limit the reach of the opinion and provide assurances
that traditional rules of procedure were not in jeopardy.”® But as in Washington,
the opinion’s reasoning meant the opposite: that any non-constitutional rule
might have to give way in any case if it infringes on the right to put on a defense.

The contours of the right to put on a defense continued to expand in Davis v.
Alaska (1974).” There, defendant Joshaway Davis was charged with stealing a
safe from a bar.”® The state’s “crucial witness,” Richard Green, testified that he
had seen Davis and his alleged accomplice near Green’s home, at a location
where the safe was later found.” Davis sought to impeach Green’s testimony by
introducing evidence of Green’s juvenile conviction for robbery, on the theory
that Green was still on probation at the time of the events and had incentives to
make “a hasty and faulty identification” matching the state’s proffered suspects,
out of fear that his probation would be revoked.*® By statute, however, Alaska
had created an absolute privilege against the introduction of evidence of juvenile
convictions, in order to further the “rehabilitative goals of the juvenile correc-
tional procedures.”' On the basis of the Sixth Amendment’s confrontation right,
the Court reversed the conviction and held that, at least under the circumstances

71. See id. at 295-303.

72. Id. at 294.

73. Id. at 303.

74. Id. at 294.

75. Id. at 302-03 (“We conclude that the exclusion of this critical evidence, coupled with the State’s refusal
to permit Chambers to cross-examine McDonald, denied him a trial in accord with traditional and fundamental
standards of due process . .. . [W]e hold quite simply that under the facts and circumstances of this case the rul-
ings of the trial court deprived Chambers of a fair trial.”).

76. Id. (“In reaching this judgment, we establish no new principles of constitutional law. Nor does our hold-
ing signal any diminution in the respect traditionally accorded to the States in the establishment and implemen-
tation of their own criminal trial rules and procedures.”).

77. See Davis v. Alaska, 415 U.S. 308 (1974).

78. Id. at 309-10.

79. Id. at 310.

80. Id. at 311.

81. Id. at 319. These goals further a weighty societal interest. Preserving the anonymity of juvenile convic-
tions may help avoid a cycle of crime by preventing juvenile convictions from following people into adulthood,
which could otherwise cause them to lose jobs or other opportunities and resort to criminal behavior as a result.
Seeid.
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of this case, the application of the juvenile conviction privilege resulted in “con-
stitutional error of the first magnitude.”®*

The Davis opinion did not cite Washington or Chambers. But it nonetheless
breached a significant firewall. Washington and Chambers both invalidated spe-
cific applications of evidentiary rules designed (though perhaps inartfully) to pro-
mote the reliability of evidence presented to the factfinder—what the Washington
Court had called, in its footnote, “disqualifications for interest.”® Both had
included dicta purporting to preserve privileges against similar attacks. In Davis,
the Court for the first time invalidated a privilege designed to promote broader
societal interests. Alaska’s rule against introducing juvenile convictions was not
intended to help ensure that the jury received trustworthy, non-misleading evi-
dence. Rather, it was based on “[t]he State’s policy interest in protecting the con-
fidentiality of a juvenile offender’s record”—an interest whose significance the
Court expressly did not contest.** That is a policy-based “privilege” comparable
to the ones the Court had attempted to preserve in its Washington dicta.®
Accordingly, Davis confirmed the watershed holding from Washington, notwith-
standing Washington’s dicta: any common law or statutory rule, including privi-
leges, could potentially run afoul of a constitutional right to put on a defense.

The Supreme Court continued to develop this line of cases through the waning
days of the Burger Court. One case in particular, Crane v. Kentucky (1986),* is
worth noting. The ultimate holding in Crane—that a Kentucky law prohibiting a
defendant from challenging his own confession violated the defendant’s constitu-
tional rights®’—is unsurprising given the holdings in Washington, Chambers, and
Davis. But significantly, the unanimous Crane decision expressly recognized that
Washington, Chambers, and Davis all stood for the constitutional guarantee of a
right to put on a defense:

Whether rooted directly in the Due Process Clause of the Fourteenth
Amendment, Chambers v. Mississippi, supra, or in the Compulsory Process or

82. Id. at 309 (quoting Brookhart v. Janis, 384 U.S. 1, 3 (1968)).

83. See Washington v. Texas, 388 U.S. 14, 23 n.21 (1967). The rationale for the evidentiary rule at issue in
Washington is described above. See supra text accompanying note 60. The two evidentiary rules at issue in
Chambers had similar rationales. The “traditional rule” against impeaching a party’s own witness was based on
a (now recognized as false) premise that a party offering a witness is “hold[ing] out his witnesses as worthy of
belief,” FED. R. EVID. 607 advisory committee’s note to 1972 Proposed Rules, and the effect of prohibiting a
party from cross-examining its own witnesses would generally be to encourage the party to offer testimony
only from reliable witnesses. And the rule against hearsay, which is still widely followed today, is designed to
ensure that testimony is accurate and truthful. See, e.g., KENNETH S. BROUN, HENRY BRANDIS, GEORGE E. DIX,
GEORGE R. KILLAM, JR., EDWARD J. IMWINKELRIED, EDWARD L. BARRETT, DAVID H. KAYE & ELEANOR
SWIFT, MCCORMICK ON EVIDENCE Tit. 24 § 245 (Robert P. Mosteller ed., 8th ed. 2020).

84. Davis v. Alaska, 415 U.S. 308, 319-320 (1974).

85. The Washington Court mentioned “testimonial” privileges in particular, but as noted above, those privi-
leges are, at least in modern times, based on broader policy concerns and are expressly in derogation of the goal
of presenting reliable fact testimony to the jury. See supra text accompanying notes 34, 83.

86. See Crane v. Kentucky, 476 U.S. 683 (1986).

87. Seeid. at 686-87.
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Confrontation clauses of the Sixth Amendment, Washington v. Texas []; Davis
v. Alaska [], the Constitution guarantees criminal defendants “a meaningful
opportunity to present a complete defense.”®®

With that observation, the Court formally acknowledged that Davis sprang from
the same underlying constitutional principles as Washington and Chambers—
which necessarily meant that those principles could, as shown in Davis, overcome
statutory or common law privileges.

2. TREATMENT UNDER THE REHNQUIST AND ROBERTS COURTS

Later cases continued to maintain the same principles of the right to put on a
defense—in particular, that a rule resulting in an arbitrary deprivation of a
defendant’s right to exonerate himself, regardless of its source, may be unconsti-
tutional. To be sure, the Rehnquist and Roberts Courts have pulled back from
some of the outer reaches of how far the right to put on a defense could conceiv-
ably stretch, but the Supreme Court has never turned back on the bottom-line
principle of the earlier cases: that there is a constitutional right to put on a
defense, and that right can override evidentiary privileges. This development has
come through three significant cases in particular.*

First, in Rock v. Arkansas (1987),° the Court found unconstitutional a per se
ban on the use of hypnotically refreshed testimony. Focusing on the “arbitrary”
way in which the rule was applied, the Court held that “[jlust as a State may not
apply an arbitrary rule of competence to exclude a material defense witness from
taking the stand, it also may not apply a rule of evidence that permits a witness to
take the stand, but arbitrarily excludes material portions of his testimony.”"
Because the per se rule, as applied, effectively denied the defendant the ability to
present her most compelling exculpatory evidence, it violated her right to present
a defense, as derived from both the Fifth and Sixth Amendments.*?

88. Id. at 690 (quoting California v. Trombetta, 467 U.S. 479, 485 (1984)). Particularly noteworthy is the
fact that Justice Rehnquist (who had been the lone dissenter in Chambers and had written the dissent in Davis)
as well as Justice White (who had joined Justice Rehnquist’s dissent in Davis) both joined this opinion.

89. A fourth case, Pennsylvania v. Ritchie, 480 U.S. 39 (1987), is worth noting briefly for purposes of this
Article. There, the Court declined to expand the Sixth Amendment’s confrontation right to encompass a pre-
trial search for documents. The defendant in Ritchie was criminally charged for raping his 13-year-old daugh-
ter. He attempted to subpoena the state’s Children and Youth Services agency for his daughter’s case file, on
the grounds that he could use it to find prior inconsistent statements with which to impeach her at trial. The
Court rejected that argument, holding that the confrontation right is an in-court right and does not independ-
ently justify pre-trial discovery. Id. at 51-54. But the Court reserved the possibility that the Sixth Amendment’s
Compulsory Process clause might entitle the defendant to obtain such documents and remanded for a determi-
nation of whether discovery of the documents would have affected the outcome of the trial. /d. at 55-58.
Because the Court did not decide categorically whether the right to put on a defense would justify the defend-
ant’s subpoena to obtain those documents, the Ritchie decision is, from a doctrinal standpoint, better considered
a Confrontation Clause case than a “right to put on a defense” case.

90. See Rock v. Arkansas, 483 U.S. 44 (1987).

91. Id. at 55.

92. See id. at 49-53, 62.
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Second, in United States v. Scheffer (1998),”® the Court held that a defendant
before a court-martial did not have “a right to introduce polygraph evidence,
even in very narrow circumstances,” and so a per se exclusion of polygraph evi-
dence was constitutional.”* The Court distinguished Rock, Washington, and
Chambers by observing that the exclusions in each of those cases “significantly
undermined fundamental elements of the defendant’s defense.”” In Scheffer, by
contrast, the Court explained that the relevant military rule of evidence served
legitimate purposes (even as applied in the particular case) and that it did not go
to a central aspect of the defendant’s case, because the exclusion of polygraph
evidence merely meant that certain expert opinions (rather factual testimony)
would be excluded.”

Finally, in Holmes v. South Carolina (2006),”” the Court unanimously held
unconstitutional the application of a South Carolina rule that prohibited a crimi-
nal defendant from introducing evidence suggesting that a third party was guilty
of the crime at issue. The Court described favorably the common law rule appli-
cable in many jurisdictions, that a defendant’s proffered evidence of third-party
guilt must be nonspeculative and must go toward a material fact at issue in the
case.”® Tt then contrasted South Carolina’s rule as applied in this case, in which
strong forensic evidence introduced by the prosecution was sufficient to preclude
the defendant from putting on exonerating evidence of third-party guilt, without
regard to the strength of the defendant’s evidence.” In a survey of prior case law,
the Court echoed the arbitrariness theory set out in Rock: it characterized the deci-
sions in Washington, Chambers, Crane, and Rock as rejecting states’ “arbitrary”
exclusions of “important defense evidence,” while distinguishing Scheffer on the
ground that the rule there “serve[d] several legitimate interests,” was not “arbi-
trary nor disproportionate,” and “did not ‘implicate a sufficiently weighty interest
of the defendant.”'®

Based on these cases, the constitutional right to put on a defense appears to
remain good law today, albeit with courts likely to be skeptical of it at its most
extreme outer reaches. As a right based in the Constitution, the right to put on a
defense will continue to trump any statutory or common law evidentiary rules
that contradict it. But it is, in a sense, a right of last resort: the right to put on a
defense will trump statutory or common law evidentiary rules only when those
rules apply in such a way that they prevent the defendant from putting on critical,
exonerating factual evidence. And although not expressly articulated in the

93. See United States v. Scheffer, 523 U.S. 303 (1998).

94. Id. at315.

95. Id.

96. Id. at 309-317.

97. Holmes v. South Carolina, 547 U.S. 319 (2006).

98. Id. at 327-28.

99. Id. at 329-30.

100. Id. at 325-26 (quoting United States v. Scheffer, 523 U.S. 303, 309 (1998)).
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Supreme Court’s rulings to date, the facts of those prior cases suggest there may
be a requirement that the evidence at issue have some degree of reliability.
Accordingly, an evidentiary rule that merely keeps a defendant from introducing
speculative, cumulative, or distracting evidence will not run afoul of the
Constitution. But an evidentiary rule that prevents a defendant from introducing
reliable fact testimony or factual evidence that is significantly probative of the
defendant’s innocence will be constitutionally suspect.

II. POTENTIAL CONFLICTS BETWEEN PRIVILEGE AND THE RIGHT TO PUT
ON A DEFENSE

The right to put on a defense serves to increase the scope of probative, reliable
evidence criminal defendants can introduce, even in the face of general prohibi-
tions on that sort of evidence—at least as a last resort. The attorney-client privi-
lege, in contrast, restricts that scope, prohibiting the admission of certain kinds of
(potentially probative and reliable) evidence on the basis of social policy inter-
ests. Accordingly, these two doctrines have the potential to conflict with one
another. How courts should resolve that conflict is a difficult and unsettled
question.

Suppose Defendant is charged with murder. Defendant is innocent. In fact, it is
Criminal who committed the murder. Defendant seeks at trial to introduce reli-
able exculpatory evidence showing that Criminal was the true murderer. Can he
do so?

The answer depends on the type of evidence Defendant seeks to introduce.
Suppose Defendant’s only evidence on this point is reliable hearsay: two wit-
nesses heard Criminal state on multiple occasions that he committed the mur-
der.'”" This is squarely within the rule from Chambers, and the constitutional
right to put on a defense means that the court’s evidentiary rules excluding hear-
say should not stand in the way.'*>

But suppose instead that those two witnesses were both attorneys hired by
Criminal after the crime to advise in connection with his defense during the mur-
der investigation. Criminal’s statements to the attorneys clearly fall within the
scope of the attorney-client privilege. Should Defendant be able to elicit testi-
mony from these lawyers about what their client told them in confidence?'®* To

101. To strengthen the hypothetical, we can assume that Criminal is available to testify and would simply
commit perjury in denying liability, such that the hearsay exception for statements against the declarant’s inter-
est would not apply. See FED. R. EVID. 804(b)(3). The rule allowing admission of a declarant-witness’s prior
inconsistent statements also would not work to avoid the hypothetical in this example because those statements
were not made during a formal proceeding or deposition. See FED. R. EvID. 801(d)(1).

102. Cf. Chambers v. Mississippi, 410 U.S. 284, 295 (1973).

103. Cf. Mills v. Singletary, 161 F.3d 1273 (11th Cir. 1998). In Mills, the government charged the defendant
and an accomplice with felony-murder for breaking into a home at night and killing one of the occupants. The
defendant’s theory was that he was not present when the crime took place (implicitly suggesting that the accom-
plice was the shooter). At trial, the government offered the accomplice total immunity in exchange for his testi-
mony against the defendant, and the accomplice provided critical testimony stating that the defendant was the
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avoid sidestepping the hypothetical,'® suppose Criminal has died and all applica-

ble statutes of limitations for civil claims against his estate have run.'”> Should
the lawyers be compelled to testify, now that their testimony cannot adversely
impact Criminal in any meaningful way?

Courts have split over this question,'* and both answers have their downsides.
If the answer is “no,” then the attorney-client privilege has become a de facto
constitutional provision. If there is no realistic set of circumstances in which con-
stitutional rights would justify invading the attorney-client privilege, then the
privilege is on an equal footing with actual enumerated constitutional rights, even
though it never appears anywhere in the Constitution.'”” But that is not the law.'*®

Answering “yes” has its own problems, though. What is the limiting principle
to establish when invasions of the attorney-client privilege will be tolerated?
Without sufficiently tight limits, privilege invasions could become routine, rais-
ing the exact concern the Supreme Court identified decades ago in Upjohn: “[a]n

shooter. /d. at 1277. The defendant sought to impeach the accomplice by introducing the testimony of a public
defender who had represented the accomplice, but was prevented by the assertion of attorney-client privilege.
Id. at 1288. On a petition for habeas corpus review, the Eleventh Circuit concluded that this restriction did not
violate the defendant’s Sixth Amendment rights. /d. at 1288—-89.

104. Tt is fair to object that compelling the lawyers’ statements would interfere with Criminal’s own consti-
tutional rights: how can Criminal mount an effective defense of his own if he cannot speak freely with his attor-
neys? It is not controversial to say that the right to put on a defense cannot supersede the constitutional rights of
another person. For example, the Courts of Appeals are unanimous in holding that a person’s right to put on a
defense does not require the Fifth Amendment rights of another person to give way. See, e.g., United States v.
Serrano, 406 F.3d 1208, 1216 (10th Cir. 2005); United States v. Moussaoui, 382 F.3d 453, 466—67 (4th Cir.
2004); United States v. Bowling, 239 F.3d 973, 976 (8th Cir. 2001); United States v. Gaitan-Acevedo, 148 F.3d
577, 588 (6th Cir. 1998); United States v. Vavages, 151 F.3d 1185, 1191-92 (9th Cir. 1998); United States v.
Edmond, 52 F.3d 1080, 1109 (D.C. Cir. 1995); United States v. De La Cruz, 996 F.2d 1307, 1312 (Ist Cir.
1993); United States v. Hernandez, 962 F.2d 1152, 1161 (5th Cir. 1992); United States v. Turkish, 623 F.2d
769, 774 (2d Cir. 1980).

105. In this case, lay witnesses would ordinarily be able to testify about Criminal’s prior admissions,
because Criminal is unavailable as a witness. See FED. R. EvID. 804(b)(3). But because the witnesses here are
attorneys, they are subject to a unique bar on disclosing that evidence.

106. Compare, e.g., State v. Macumber, 544 P.2d 1084, 1086 (Ariz. 1976) (affirming trial court’s exclusion
of testimony by two attorneys regarding their deceased client’s confession to the crime that a different person
had been charged with), with Cohen v. Jenkintown Cab Co., 357 A.2d 689, 694 (Pa. Super. Ct. 1976) (affirming
trial court’s admission of testimony by attorney regarding his deceased client’s confession that he, and therefore
not the defendant, had been the driver of the car that hit the plaintiff in a civil tort suit).

107. This scenario would result in treatment analogous to the Fifth Amendment privilege against self-
incrimination described above. See supra note 104. Some commentators have argued that the right to put on a
defense requires individual criminal defendants to be able to rely on the attorney-client privilege. See Attorney-
Client Privilege, supra note 23. That argument is narrower than the one required here, which reads into the
Constitution the entire common law of attorney-client privilege—including with respect to third parties who
are not defendants (and indeed, who may even be dead, as in the hypothetical above).

108. See, e.g., Howell v. Trammell, 728 F.3d 1202, 1222 (10th Cir. 2013); Sanborn v. Parker, 629 F.3d 554,
575 (6th Cir. 2010); Smith v. Moore, 137 F.3d 808, 819 (4th Cir. 1998); Lange v. Young, 869 F.2d 1008, 1012
n.2 (7th Cir. 1989) (“The attorney-client privilege is a creation of the common law, not the Constitution.”);
Clutchette v. Rushen, 770 F.2d 1469, 1471 (9th Cir. 1985) (“Standing alone, the attorney-client privilege is
merely a rule of evidence; it has not yet been held a constitutional right.””); Bradt v. Smith, 634 F.2d 796, 800
(5th Cir. 1981); see also Maness v. Meyers, 419 U.S. 449, 466 n.15 (1975) (rejecting concurrence’s suggestion
that there exists an expansive “constitutionally protected attorney-client privilege”).
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uncertain privilege, or one which purports to be certain but results in widely vary-
ing applications by the courts, is little better than no privilege at all.”'"

The Supreme Court has never directly addressed the question of whether and
under what circumstances a defendant’s right to put on a defense can justify an
invasion of a third party’s attorney-client privilege.''” Other courts have split on
the question. Many have held that a defendant’s rights do not overcome the third
party’s attorney-client privilege, either narrowly on the facts presented or as a cat-
egorical matter.'"' Several, however, have expressly reserved the possibility that
the attorney-client privilege may have to yield in certain circumstances, particu-
larly when recognizing the privilege would fundamentally hamper the ability to
mount a defense.'"?

109. Upjohn Co. v. United States, 449 U.S. 393, 393 (1981).

110. As noted above, dicta in Washington v. Texas attempted to draw a protective barrier around the
attorney-client privilege (and others). See 388 U.S. 14, 23 n.21 (1967) (“Nothing in this opinion should be con-
strued as disapproving testimonial privileges, such as the privilege against self-incrimination or the lawyer-
client or husband-wife privileges, which are based on entirely different considerations from those underlying
the common-law disqualifications for interest.”); supra text accompanying notes 62-64; see also Taylor v.
Illinois, 484 U.S. 400, 410 (1988) (“The accused does not have an unfettered right to offer testimony that is
incompetent, privileged, or otherwise inadmissible under standard rules of evidence.”) (emphasis added). But it
has also recognized that “exceptional circumstances implicating a criminal defendant’s constitutional rights
might warrant breaching the privilege,” Swidler v. Berlin, 524 U.S. 399, 408 n.3 (1998), and has reached
express holdings that privileges may in some cases have to give way to the right to put on a defense. See Davis
v. Alaska, 415 U.S. 308, 319 (1974); supra text accompanying notes 83-85. In any event, the Court has not yet
granted certiorari to decide whether recognizing the attorney-client privilege violates a defendant’s right to put
on a defense under the Fifth, Sixth, and Fourteenth Amendments.

111. See, e.g., Mills v. Singletary, 161 F.3d 1273, 1288-89 (11th Cir. 1998); United States v. Rainone, 32
F.3d 1203, 120607 (7th Cir. 1994) (holding that no constitutional violation occurred where defendant could
not cross-examine government’s witness using notes the witness had sent to his attorney, on the grounds that
defendant had adequately been able to attack the witness’s credibility through other lines of cross-examina-
tion); Valdez v. Winans, 738 F.2d 1087, 1090 (10th Cir. 1984) (holding that no constitutional violation
occurred where defendant was prohibited from introducing attorney’s testimony that a third party had con-
fessed to committing the crime at issue, in support of a mistaken identity defense theory, and explaining that
the exclusion of this evidence was not prejudicial because “there is conclusive evidence” that the defendant
was the real perpetrator); ¢f. Myers v. Frye, 401 F.2d 18, 21 (7th Cir. 1968) (holding that no constitutional vio-
lation occurred where attorney of accomplice refused, on the basis of his client’s Fifth Amendment rights, to
produce letters that the defendant had written to the accomplice and that the defendant argued would support
his own insanity defense).

112. See, e.g., Murdoch v. Castro, 365 F.3d 699, 701-02, 705-06 (9th Cir. 2004) (defendant had attempted
to impeach government’s witness using a letter written by the witness to his attorney “in which [the witness]
allegedly exonerated [the defendant] and claimed that his own statements to the contrary had been coerced by
the police™; court held that the significance of this letter meant the defendant’s inability to use it may have inter-
fered with his Sixth Amendment rights, but vacated and remanded for initial consideration of the issue because
the record did not include the letter’s contents); United States ex rel. Blackwell v. Franzen, 688 F.2d 496, 501
(7th Cir. 1982) (holding that no constitutional violation occurred where attorney-client privilege served to pro-
hibit introduction of testimony suggesting that confession of state’s key witness was forced, but admitting that
“this is a close question, and under slightly different circumstances, we might view the state trial court’s faith-
fulness to the attorney-client privilege as an affront to the defendant’s right of cross-examination”); United
States v. W.R. Grace Co., 439 F. Supp. 2d 1125, 1142 (D. Mont. 2006) (holding that privileged documents rele-
vant to individuals’ defenses would be weighed on a document-by-document basis “to determine whether any
of the documents are of such value as to require [the privilege-holder’s] rights under the attorney-client privi-
lege to yield to the individual Defendants’ Sixth Amendment right to present evidence”); State v. Cascone, 487
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In civil cases, some courts have even dismissed claims outright on the ground
that the defendant’s inability to access critical exculpatory information due to
privilege would offend the defendant’s due process rights''*—although the law is
split on this approach as well.''* The due process interest in criminal proceedings
is even stronger,'"” so if complete dismissal of adverse claims is warranted in the
civil context, then surely some remedy should be available in an analogous crimi-
nal case.

In addition to that specific application, courts have required other common law
or statutory privileges to give way in both civil and criminal contexts upon a
showing of exceptional importance in the case.''® Such holdings suggest that the

A.2d 186, 190-91 (Conn. 1985) (holding that trial court erred by excluding on privilege grounds accomplice’s
statement to his lawyer that defendant was uninvolved in robbery, because “[t]here was no other available evi-
dence that could have effectively accomplished the same purpose”); Vela v. Superior Ct., 255 Cal. Rptr. 921,
926 (Cal. Ct. App. 1989) (holding that police officers’ privileged statements to city attorneys regarding police-
involved shooting incident may have to be disclosed in prosecution of defendants for their conduct in that same
shooting if maintaining the privilege “would deprive a defendant of his constitutional rights of confrontation
and cross-examination,” and remanding to trial court to make that factual determination); cf. Ross v. City of
Memphis, 423 F.3d 596, 60405 (6th Cir. 2005) (civil action under 42 U.S.C. § 1983, in which defendant police
officer sought to advance qualified immunity defense on the basis of advice he had received from municipal-
ity’s counsel; held, “[i]t is not unfair to prevent him from releasing privileged communications with counsel in
which he was not the client,” and “[f]airness to the plaintiff may require finding [defendant’s] advice-of-coun-
sel defense insufficient . ..”).

113. See McDermott Will & Emery LLP v. Superior Ct., 99 Cal. Rptr. 2d 622, 626627 (Cal. Ct.
App. 2000) (“We simply cannot conceive how an attorney is to mount a defense in a shareholder derivative
action alleging a breach of duty to the corporate client, where, by the very nature of such an action, the attorney
is foreclosed, in the absence of any waiver by the corporation, from disclosing the very communications which
are alleged to constitute a breach of that duty.”); see also Bates v. Davis, No. B227973, 2011 WL 6188701, at
*7 (Cal. Ct. App., Dec. 14, 2011) (civil action by trust beneficiaries against attorney who had advised trustee,
allegedly incorrectly and to their detriment; after successor trustee refused to waive privilege over relevant
communications, attorney moved for dismissal, which trial court granted; appellate court affirmed “because
[the defendant’s] rights of due process would be violated due to his inability to use privileged communications
in mounting an adequate defense against [the beneficiaries’] claims”).

114. See infra Sections III.A through III.C.

115. See, e.g., United States v. Wells Fargo Bank, N.A., 132 F. Supp. 3d 558, 561 (S.D.N.Y. 2015) (observ-
ing that the due process right to present a defense “is at its strongest” in criminal cases); Ayala v. Tapia, No.
Civ. A. 90-1345, 1991 WL 241869, at *2 (D.D.C. Oct. 31, 1991) (“[T]he defendant in a criminal case has a
stronger due process ground on which to demand the admission of [otherwise inadmissible] evidence than does
a defendant in a civil case.”).

116. See, e.g., United States v. Nixon, 418 U.S. 683, 711-13 (1974) (holding that asserted presidential privi-
lege must give way to “the fair administration of justice” based on Fifth and Sixth Amendment concerns,
among others, when the relevant evidence is “central to the fair adjudication of a particular criminal case in the
administration of justice”); United States v. Criden, 633 F.2d 346, 358-59 (3d Cir. 1980) (criminal defendants
in corruption case sought to establish defense of prosecutorial misconduct through pre-indictment publicity,
and sought testimony from reporter that U.S. Attorney had spoken to her before she published a story about the
then-ongoing undercover operation; court held that qualified journalists’ privilege under First Amendment
must give way at least on the facts of this case, where defendants had established their need for the reporter’s
testimony); United States v. Turkish, 623 F.3d 769, 776-77 (2d Cir. 1980) (rejecting criminal defendant’s
request for mandatory immunization of defense witnesses whose testimony would otherwise be shielded by the
Fifth Amendment privilege against self-incrimination, but doing so on the basis of a “weigh[ing]” of the respec-
tive interests “[w]ithout precluding the possibility” that the defendant’s interest may be sufficiently strong to
justity this request in a different case); State v. Hembd, 232 N.W.2d 872, 87677 (Minn. 1975) (holding that
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attorney-client privilege may likewise have to give way in the face of similar
facts.

Compounding all of these already thorny issues is the question of corporate at-
torney-client privilege. The above illustrations demonstrate the tension between a
defendant’s right to put on a defense and the privilege claims over communica-
tions of unrelated third parties (essentially complete strangers). In contrast, corpo-
rate privilege claims can be used to prevent disclosure of conversations in which
the defendant personally participated. And especially in the context of white col-
lar crime, those conversations can be critical evidence of state of mind that would
exonerate (or inculpate) a defendant. But they can also be critical evidence that
might bear on the corporation’s rights in parallel or unrelated proceedings.

To illustrate the point, return to the Clean Water Act example described above.
Suppose you make a complete disclosure of all relevant facts to the pipeline’s in-
house counsel, who in return advises you that, for any number of reasons (right or
wrong), it would not be a violation of the Clean Water Act to continue operating
the pipeline. Based on that advice, you decide to continue running it. But the
worst comes to pass: the pipeline fails, discharging pollutants, and not long after
that, the federal government brings criminal charges against you for negligence
under the Clean Water Act. You want to introduce the attorney’s advice to you as
exculpatory evidence, but the pipeline refuses to waive privilege—perhaps for
fear of negative publicity, or perhaps because it believes that waiver will lead to a
related prosecution of the corporation itself.

Cases like these—in which an individual faces criminal charges for work he or
she did as an employee of a corporation, and the corporation possesses but refuses
to disclose relevant, privileged evidence that would likely exonerate the individ-
ual—are particularly worthwhile to consider. In this context, the defendant’s in-
terest is near or at its apex: the information at issue is critically relevant to the
defense, it is factual evidence that the defendant already has firsthand knowledge
about, and there is no possible substitute for it."'” At the same time, the justifica-
tions for the attorney-client privilege, while still weighty, are somewhat weaker
than in ordinary cases: if the privilege is designed to encourage people to seek
legal advice to comply with the law, its presence as an obstacle to those same
people in their efforts to show that they did in fact try to comply with the law
directly undermines that goal.''® Accordingly, if an individual defendant’s rights

defendant charged with false imprisonment was denied his Sixth Amendment rights when invocation of physi-
cian-patient privilege precluded him from introducing evidence that the alleged victim had been attempting sui-
cide and he had detained her in order to protect her from harm). But see, e.g., United States v. Lea, 249 F.3d
632, 643 (7th Cir. 2001) (holding that the right to put on a defense does not override marital communications
privilege).

117. For example, an advice of counsel defense cannot succeed without demonstrating what counsel
actually advised, which in this illustration would be shielded from disclosure due to privilege.

118. This should not be taken to mean there is no benefit to the attorney-client privilege. All of the policy
interests remain; this scenario simply presents them in weaker forms.
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are ever strong enough to overcome the attorney-client privilege, we would
expect to see that result in contexts like this one.

III. POTENTIAL SOLUTIONS

To date, courts and commentators have not identified a satisfactory way to
resolve the tensions between privilege claims and the right to put on a defense, ei-
ther in general or in the corporate white collar context specifically. This Part
examines the leading cases and commentators that have confronted this tension,
in both criminal and civil contexts, and the sharply contradictory conclusions
they have reached. It then offers Rule 502 as an underexplored solution that better
addresses the competing interests at issue in these scenarios.

A. THE ABSOLUTIST PRIVILEGE APPROACH

One option to resolve the tension between the defendant’s right to put on a
defense and a corporate privilege claim is to treat the attorney-client privilege as
sacrosanct, the individual defendant’s powerful interests notwithstanding. Two
good examples of this approach come from a Sixth Circuit decision, Ross v. City
of Memphis,""® and a Southern District of New York case, United States v. Wells
Fargo Bank."*

In Ross, a qualified immunity case, a police officer who was denied an internal
promotion alleged that the police department retaliated against her for bringing a
lawsuit against the department.'*' The officer, Herlancer Ross, sued the City of
Memphis, along with two individuals: the city’s former police director, Walter
Crews, and his deputy, Alfred Gray.'** In relevant part, Crews defended himself
on qualified immunity grounds, arguing that he could not be held liable for his
allegedly retaliatory official actions because he had received advice from the
city’s attorneys that the actions taken against Ross were legally permissible.'
Because he received that advice in his capacity as a city employee, the privilege—
and the right to waive it in support of an advice-of-counsel defense—would ordi-
narily belong to the city. The district court, however, held that “equitable notions of
fairness dictate” that Crews be permitted to rely on and disclose the privileged com-
munications.'** An interlocutory appeal by the city followed.'*

The Sixth Circuit reversed, holding that “the district court improperly balanced
the competing interests of the former official and the City.”'** Relying on the
Supreme Court’s admonition in Upjohn that “[a]n uncertain privilege, or one

119. Ross v. City of Memphis, 423 F.3d 596 (6th Cir. 2005).
120. Wells Fargo Bank, N.A., 132 F. Supp. 3d.

121. Ross, 423 F.3d at 598-99.

122. Id.

123. Id.

124. Id. at 603.

125. Id. at 598.

126. Id. at 603.
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which purports to be certain but results in widely varying applications by the
courts, is little better than no privilege at all,” the Sixth Circuit held that requiring
a waiver of privilege when individual city employees rely on an advice of counsel
defense would “render[] the privilege intolerably uncertain.”'?” The court then
rejected the district court’s fairness-based conclusion, reasoning that “[i]t is not
unfair to prevent [Crews] from releasing privileged communications with counsel
in which he was not the client.”'*® To the contrary, it explained, “[f]airness to the
plaintiff may require finding Crews’s advice-of-counsel defense insufficient, but
it does not require denying the City, which has not asserted such claims, its ability
to assert the privilege.”'* The court concluded with a suggestion that “there is
some chance” that Crews had specifically sought advice in his individual rather
than official capacity, which would enable Crews to assert the advice-of-counsel
defense and waive privilege in support of it, and remanded for the district court to
evaluate that possibility.'*

In Wells Fargo, the government brought civil fraud claims against Wells Fargo
Bank and one of its officers relating to mortgage loans issued by Wells Fargo and
insured by the federal government."*' The officer, Kurt Lofrano, sought to present
an advice of counsel defense, and Wells Fargo objected and refused to waive
privilege.'** Lofrano argued “that balancing the ‘probative and exculpatory
value’ of the evidence at issue against the need for Wells Fargo to keep the evi-
dence confidential, the Bank’s privilege must give way as a matter of fundamen-
tal fairness and due process,” based on the constitutional right to put on a
defense.'*”® The court disagreed. It refused to apply a balancing test, citing the
same language from Upjohn that Ross had relied on."** Noting the existence of
certain “qualified” privileges, the court observed that the attorney-client privilege
“is not among them” and held that the attorney-client privilege should be treated
as absolute—meaning Lofrano was simply precluded from mounting an advice
of counsel defense.'*

These decisions are problematic.'*® Most significantly, they risk running afoul
of the constitutional right to put on a defense. Under the reasoning of these cases,
even if the law of privilege stands as a barrier to material, reliable, exculpatory

127. Id. at 603-04.

128. Id. at 604.

129. Id. at 605.

130. Id. at 605-06.

131. United States v. Wells Fargo Bank, N.A., 132 F. Supp. 3d 558, 559 (S.D.N.Y. 2015). Notably, one stat-
utory basis for the government’s civil suit was the False Claims Act, which also authorizes criminal prosecu-
tions for substantially the same conduct constituting civil violations. See 18 U.S.C. § 287.

132. Wells Fargo Bank, 132 F. Supp. 3d at 559.

133. Id. at 561-562.

134. Seeid. at 562-563.

135. See id. at 563, 566.

136. For a thoughtful criticism of the absolutist privilege approach endorsed by these cases, see Benjamin
E. Rosenberg, The Abrogation of Corporate Privilege in Cases Against Employees, 71 U. KAN. L. REv. 417,
420-434 (2023).
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evidence that might prove a defendant’s innocence, the defendant has no
recourse. Indeed, under the reasoning of these cases, that would be the outcome
even if the privileged material was the only way to prove the defendant’s
innocence.

The earlier example of Lauren Stevens demonstrates how Ross and Wells
Fargo undervalue the interests of fairness to the defendant and the right to put on
a defense. Had the corporation made a valid assertion of privilege in that case, the
absolutist privilege approach would have resulted in Ms. Stevens’ case going to
the jury and potentially resulting in a guilty verdict—even though the judge
unambiguously said this would be a miscarriage of justice. Indeed, the Sixth
Circuit in Ross ignored that problem almost entirely: it gave serious credence to
the interests of the city and the plaintiff, but as to the defendant simply said there
could be no unfairness because he was not the privilege-holder."*” That thin rea-
soning does not bear scrutiny: Crews was personally involved in communications
that, he asserted, led him to believe his conduct was lawful.'*® He was then haled
into court, and threatened with personal liability, on allegations that his conduct
was unlawful. And yet he was prohibited from defending himself on that basis,
potentially exposing him to significant personal liability for conduct that was not
wrongful.** The unfairness in that approach is palpable; the Sixth Circuit’s
breezy suggestion that lack of ownership over the privilege negated all of that
unfairness does not seriously respond to the problem.

Both Ross and Wells Fargo attempt to justify their conclusions with the argu-
ment that the privilege would be left “intolerably uncertain” if involuntary waiv-
ers could be compelled when required to support a (relevant and credible) advice
of counsel defense. But even assuming that were right, it does not answer why
some minimal uncertainty surrounding the law of privilege would justify such
extreme prejudice to individual defendants. Moreover, neither case addresses the
fact that there are already exceptions to the attorney-client privilege, such as the
crime-fraud exception, that apply on a case-by-case basis with some degree of
“uncertainty.” They also neglect that, though significant and problematic when it
does appear, the tension at issue in these cases arises only in limited circumstan-
ces, such that any uncertainty introduced by exceptions for those circumstances
may not have a significant impact on vast majority of ordinary privilege
claims.'*

137. See Ross v. City of Memphis, 423 F.3d 596, 605 (6th Cir. 2005). This unfairness to the plaintiff, of
course, is entirely derivative of the court’s earlier holding that privilege would not be waived; had the court
allowed some form of disclosure of privileged materials, there would not be any unfairness to the plaintiff in
allowing the defense to go forward, since the plaintiff would receive all of the relevant communications under-
lying the defense and would be able to challenge it on that basis.

138. See id. at 598-99.

139. Assuming, of course, his proffer about the privileged communications was true.

140. The Wells Fargo court did defend its holding by observing, among other things, that it expected the
problem at hand was unlikely to recur frequently, because “in a significant number of cases where an advice-
of-counsel defense would be viable, the corporation would presumably waive the privilege.” United States v.
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B. THE BALANCING APPROACH

Another option—one that cases taking the absolutist approach in favor of privi-
lege reject—is for courts to balance the competing interests at play.'*!
Specifically, courts can ask how essential the evidence is to the defendant’s case
and how significant the privilege claim is to its holder, and on that basis decide
whether to compel a privilege waiver of the holder’s objection.

A leading example of this approach comes from United States v. W.R.
Grace.'* In that case, the government charged W.R. Grace and Co., along with
several of its individual employees, with conspiracy to violate the Clean Air Act,
wire fraud, and obstruction of justice, all in connection with the release of asbes-
tos-contaminated minerals from a W.R. Grace-operated mine.'* Several of the
individual defendants sought to advance an advice-of-counsel defense; W.R.
Grace refused to waive privilege."* The court opted to employ “a balancing test
in which the evidence or testimony sought to be introduced by the defendant is
weighed against the policy behind the rule requiring that the evidence be
excluded.”' Following an in camera review, it concluded that some privileged
documents may “be of such probative and exculpatory value as to compel admis-
sion of the evidence over Defendant Grace’s objection as the attorney-client priv-
ilege holder.”'*® Accordingly, the court stated that in any such instance, the
privilege would be “abrogated over Grace’s objection.”'*’

A similar approach was used in a Connecticut case, State v. Cascone."*® There,
defendant Thomas Cascone faced criminal charges in connection with a rob-
bery.'* The prosecution’s theory was that Cascone orchestrated an inside job:
Cascone, the manager of a fast food store, asked an accomplice, Peter Fuller, to
rob the store and promised him $100 and a trip to Florida in exchange.'®

Wells Fargo Bank, N.A., 132 F. Supp. 3d 558, 566 (S.D.N.Y. 2015). But that is not responsive to the concerns
at issue in cases like this one, where the corporation refuses to waive the privilege. And if anything, it is an
argument against the court’s conclusion, as it reinforces that this scenario will not occur often and thus means it
will not risk creating “uncertainty” as to the vast majority of privileged communications.

141. See Rosenberg, supra note 136, at 420 (arguing that the tension between individuals’ rights to defend
and corporations’ claims of privilege “cries out for the balancing test” described in this section).

142. See United States v. W.R. Grace, 439 F. Supp. 2d 1125 (D. Mont. 2006).

143. Seeid.

144. See id. at 1136.

145. Id. at 1140. The court purported to find this balancing test in the relevant Supreme Court decisions;
other courts have sharply criticized it for doing so. See United States v. Wells Fargo Bank, N.A., 132 F. Supp.
3d 558, 565 (S.D.N.Y. 2015) (“[I]t is hard to square the Grace Court’s holding with the Supreme Court’s em-
phatic ‘reject[ion]’ of the ‘use of a balancing test in defining the contours of the [attorney-client] privilege’ ...
Thus, even if Grace did call for a different result here, the Court would decline to follow it.””) (quoting Swidler
& Berlin v. United States, 524 U.S. 399, 409 (1998)) (cleaned up).

146. Grace, 439 F. Supp. 2d at 1142.

147. Id. at 1145. The court went on to consider whether severing the individuals from the company for trial
was necessary in light of this abrogation of Grace’s privilege claims and concluded it was not. /d. at 1145-1148.

148. See State v. Cascone, 487 A.2d 184, 186 (Conn. 1985).

149. Id. at 188.

150. Id.
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Cascone sought to introduce the testimony of an attorney who had previously
represented Cascone and Fuller jointly."”! The attorney would have testified
that on two separate occasions, Fuller made privileged statements indicating
that Cascone had no involvement in the robbery.'** The trial court refused to
allow the evidence; Cascone was convicted and appealed.'”® On appeal, the
Connecticut Supreme Court held that under these facts, the attorney-client
privilege would have to give way based on a weighing of the parties’ inter-
ests.'”* Any harm to Fuller’s privilege interests would have been minor: Fuller
was cooperating with the government and had already pleaded guilty, and he
was no longer represented by the same lawyer, so there was minimal risk of in-
terference with that specific attorney-client representation.'* In contrast, the
evidence “struck at the heart of the state’s case” and so was critical for
Cascone.'® Accordingly, the court held that the privilege would not apply, and
it reversed and remanded for a new trial.">’

The problems with this balancing approach are the inverse of the problems
with the absolutist approach: though it takes much better account of the defend-
ant’s right to put on a defense, the balancing approach leaves privilege-holders
entirely uncertain on an ex ante basis whether their privilege claims will survive
in the future. Even if such scenarios are unusual (as emphasized above), unusual
is not the same as nonexistent; embracing the balancing approach requires courts
to embrace the notion that a privilege-holder can be forced to waive privilege de-
spite wanting (and having done everything necessary to) maintain it. More impor-
tantly, if the balancing approach were to be adopted widely, this scenario could
become significantly less rare. The W.R. Grace case provides an illustration:
when the individual defendants there tried to raise an advice of counsel defense,
the government affirmatively seized on their argument to argue that the corpora-
tion’s privilege should be waived across the board."”® It is not hard to imagine
that, if individuals become empowered to compel involuntary waivers of corpo-
rate privilege, prosecutors might make a habit of charging individuals along with
corporations precisely to force that waiver and obtain privileged documents.'>

151. Id. at 188-89.

152. 1d.

153. See id. at 190.

154. To be sure, the Cascone court stated in a footnote that it was resolving the case on common-law
grounds rather than weighing the attorney-client privilege against the constitutional rights to compulsory pro-
cess and to confront witnesses. Id. at 190 n.6. But that is a distinction in name only: the court’s reasoning turned
on the importance of the evidence to the defense, which means it concerned the defendant’s right to put on a
defense, even if it did not invoke that right by a formal name.

155. See id. at 190.

156. Id. at 191.

157. Id.

158. See United States v. W.R. Grace Co., 439 F. Supp. 2d 1125, 114244 (D. Mont. 2006).

159. The Wells Fargo court’s hypothesis that corporate clients might change their advice-seeking behavior
in the face of such a rule, see United States v. Wells Fargo Bank, N.A., 132 F. Supp. 3d 558, 566 (S.D.N.Y.
2015), is speculative but not entirely unfounded. There is some potential risk that adopting this balancing test
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That would incentivize a problematic litigation tactic and could ultimately under-
mine the interests of the privilege generally insofar as it could deter companies
from allowing their employees to obtain legal advice on important issues.

C. THE ABSOLUTIST WAIVER APPROACH

At the far end of the spectrum favoring the individual’s right to put on a
defense, courts could simply hold that the privilege cannot shield exculpatory evi-
dence if it is important, regardless of the privilege-holder’s interest in keeping it
confidential. This approach is somewhat similar to the balancing approach,
except that the privilege-holder’s interests do not factor into the calculus at all.
Rather, a court applying this approach would compel a waiver upon a showing
that the evidence is essential to a credible defense, the absence of which risks
denying a defendant the right to put on a complete defense.

This appears to be the approach taken in two consolidated California state
cases, decided as Vela v. Superior Court.'® Those cases involved a policy of the
City of Culver City to conduct investigations of all police-involved shootings,
which was intended to assist in the defense of potential civil lawsuits arising from
those incidents.'®" The defendants in Vela faced criminal charges from shooting
incidents, and each sought discovery of the written statements that the police offi-
cers involved in their respective cases had given to the city investigative team.'®
The city refused on the grounds that the statements were protected by the city’s
attorney-client privilege.'®?

The appellate court agreed that the statements were privileged and that the city
was the holder of the privilege.'® It held, however, that the attorney-client privi-
lege shields communications from disclosure only “absent any constitutional cir-
cumstances compelling a contrary result,” and that “these consolidated cases may
well present just such compelling circumstances.”'®> Reasoning that testimony
from the same police officers would be “necessary” for the state to prove its case
against the defendants, the court held that “adherence to a statutory attorney-cli-
ent privilege must give way to pretrial access when it would deprive a defendant
of his constitutional rights of confrontation and cross-examination.”'®® The court
instructed the trial court to make that determination in the first instance upon an
in camera review.'”’ It specifically cautioned that if the city’s attorney-client

would lead corporations to, for example, constrain which employees are authorized to seek and receive legal
advice in the first place in order to reduce the risk of a future compelled waiver.

160. Velav. Superior Ct., 255 Cal. Rptr. 921, 922-23 (Cal. Ct. App. 1989).

161. See id. at 922.

162. See id. at 922-23.

163. Seeid.

164. Id. at 926.

165. Id.

166. Id.

167. Id.
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privilege were to be overridden, the override should be as limited as possible,
covering only “privileged matters, if any, [that] are essential to ensure defend-
ant’s right of confrontation ... .”"® It also suggested, without elaboration, that
the trial court could issue “an appropriate protective order” precluding the use of
these privileged materials in other proceedings.'®

The drawbacks of this approach are comparable to those of the balancing
approach but amplified. The balancing approach, at the very least, provides some
safeguards for privilege-holders if the privileged materials are extremely sensi-
tive—the confidentiality interest could, in theory, outweigh even a compelling
need for the defendant to put on a defense if the relevant information were suffi-
ciently sensitive and potentially damaging to the privilege-holder. This absolutist
approach, on the other hand, discounts the privilege-holder’s interests almost
entirely, calling for a waiver in all cases in which the defendant passes the thresh-
old of showing that the privileged materials are extremely important. That threat-
ens real harm to the interests that the privilege protects. Suppose, for example, an
individual seeks to rely on a document that sets out the corporation’s entire legal
defense strategy; requiring the corporation to disclose that document merely
because it is important to the individual’s case, without any consideration of the
importance to the corporation’s, just trades one problem for another.'”

D. THE AUTOMATIC DISMISSAL APPROACH

One intriguing line of cases in California has held that when a privilege invoca-
tion conflicts with a defendant’s right to mount a defense, both interests should be
protected simultaneously by mandating dismissal of the claims against the
defendant.

McDermott, Will & Emery v. Superior Court is illustrative.'”" There, corporate
shareholders attempted to bring a derivative malpractice claim against the

168. Id.

169. Id. at 926-27.

170. One recent case, Gibbs v. Stinson, No. 3:18-cv-676, 2021 WL 4853575 (E.D. Va. Oct. 17, 2021),
comes surprisingly close to adopting this position. In Gibbs, the defendants were former officers and directors
of a corporation. The plaintiff sought discovery that would have included disclosure of privileged documents,
with the privilege held by the corporation with which the defendants were formerly affiliated. The court held
that because the defendants were not the holders of the privilege, they could not assert it on the corporation’s
behalf and ordered that the documents must be disclosed unless the corporation intervened in the case to assert
its privilege. /d. at *6. That reasoning is suspect because although intervention is allowed and reasonably com-
mon in civil proceedings, see FED. R. CIv. P. 24, there is no analogous rule allowing intervention in criminal
proceedings, where the interests at issue are often at their strongest. See supra note 115. Taken at face value,
the Gibbs rule would mandate disclosure of privileged information in all criminal cases (at least where it is in
the defendant’s possession already), because the privilege-holder would have no opportunity to make the case
for maintaining the privilege. Otherwise, it would require setting out different rules for the treatment of privi-
lege in civil and criminal contexts—a significant step toward the “intolerable uncertainty” that other cases have
criticized, since the future survival of a privilege claim would depend on the arbitrary fact of whether the case
involved a civil plaintiff or a criminal prosecutor.

171. McDermott Will & Emery LLP v. Superior Ct., 99 Cal. Rptr. 2d 622 (Cal. Ct. App. 2000)
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company’s outside law firm, McDermott, Will & Emery."”? The corporation
refused to waive the privilege.'”” The state appellate court dismissed the claims,
reasoning that the corporation’s refusal to waive privilege left the defendant law
firm with no realistic means of defending itself.'”

The automatic dismissal approach has not been limited to the derivative con-
text. In Solin v. O’ Melveny & Myers LLP,'” for example, the same state court
applied the same general principles to require dismissal of a legal malpractice
claim brought by an attorney against a law firm. The attorney, Daniel Solin, had
sought outside advice from O’Melveny & Myers in connection with advising
Solin’s own client.'”® In doing so, Solin had revealed client confidences to
O’Melveny.'”” Even though Solin’s client had no direct or derivative relationship
with O’Melveny, the client’s refusal to waive privilege still prevented
O’Melveny from mounting a defense, rendering the proceedings “fundamentally
unfair,” and the court dismissed the malpractice claim on that basis.'”

This approach makes commendable efforts to protect both the defendant and
the privilege-holder, but it creates untenable problems of its own. At the outset, it
is hard to apply the same logic to criminal cases, where the “plaintiff” is not a pri-
vate person seeking damages, but the government seeking redress for an offense
against society. The Sixth Circuit’s concern in Ross about fairness to the plaintiff
applies here with full force: taken seriously, the automatic dismissal approach
would effectively allow a privilege-holder to defeat the government’s case and
thwart criminal prosecutions merely by asserting privilege—a literal “get out of
jail free” card. That clearly is not what the privilege is designed to do, as evi-
denced by the existence of the crime-fraud exception. It would be beyond anoma-
lous to hold that the privilege does not apply in the first place when
communications are in furtherance of a crime or fraud, yet at the same time hold
that defendants automatically cannot be held liable for crimes or fraud just
because someone else has a privilege claim covering relevant evidence.

E. THE INDEMNIFICATION APPROACH

In a thoughtful article, Professor Susan Heyman proposes that in civil cases,
corporations should be required to indemnify the individual employees who seek
to mount an advice of counsel defense as a precondition to asserting privilege

172. Id. at 624.

173. Id. at 626-27.

174. 1d.

175. Solin v. O’Melveny & Myers LLP, 107 Cal. Rptr. 2d 456 (Cal. Ct. App. 2001).

176. Id. at 458.

177. Id.

178. Id. at 460, 465-67; see also Dietz v. Meisenheimer & Herron, 99 Cal. Rptr. 3d 464 (2009) (discussing
the same principles in a non-derivative case, but rejecting dismissal argument on the basis that it was raised
untimely on the eve of trial).
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claims that prevent the employees from doing so.'”® At least one court has nodded
toward a variant of this solution.'®°

Putting aside that this approach would likely require legislation in every juris-
diction, it obviously falls short in criminal cases: defendants face the loss of lib-
erty, not just money, and there is no way for corporations to indemnify
individuals for time spent in prison. (In fairness to Professor Heyman, this solu-
tion was proposed specifically for the civil context and was not intended to apply
to criminal cases, likely for this reason.)

Even within the limited context of civil cases, however, an indemnification so-
lution still has serious flaws. It cannot, for example, fix the reputational and pro-
fessional harms that individuals will suffer if they are found to be liable for major
offenses.'®" Nor can it address the non-monetary impacts of adverse judgments
on individual employees. The Securities and Exchange Commission, for exam-
ple, is empowered to (and frequently does) seek to bar individuals found guilty of
civil violations of the federal securities laws from serving as directors or officers
of public companies.'®* There is no realistic way to indemnify someone for the
cost of being labeled a securities law violator and being barred from holding im-
portant positions with public companies.

F. THE RULE 502 APPROACH

To date, no courts have given meaningful consideration to Federal Rule of
Evidence 502 as a way to protect all relevant interests when there is tension
between an individual’s right to put on a defense and a corporate privilege

179. Susan B. Heyman, Corporate Privilege and an Individual’s Right to Defend, 85 GEO. WASH. L. REV.
1112, 1157 (2017). Professor Heyman also considers (and appropriately rejects as inadequate) other inventive
solutions, such as: (1) having individual employees retain their own personal counsel ex ante, (2) having indi-
vidual employees negotiate conditional privilege waivers in their employment contracts, (3) reversing Upjohn
and treating the privilege as a joint privilege held by both the employee and the corporation, and (4) applying a
case-by-case balancing test. /d. at 1152—-1156.

180. In Wells Fargo, the court observed that one reason conflicts between corporate privilege claims and
individuals’ advice of counsel defenses should remain rare is that corporations often have indemnity obliga-
tions to their executives. 132 F. Supp. 3d at 566. It reasoned that maintaining a privilege claim when waiving it
could exonerate the individual defendant would shift the (financial) costs of the refusal to waive and any result-
ing judgment from the individual to the corporation. /d. Respectfully, this reasoning ignores that indemnity
obligations ordinarily do not apply when a final judgment finds the employee guilty of intentional misconduct,
and allegedly intentional misconduct is often at issue in these cases (hence the invocation of the advice of coun-
sel defense in the first place). So, indemnity may not actually protect the individual from the financial judgment
in the end.

181. Prof. Heyman acknowledges that indemnification “does not protect an employee from the ancillary
effects such as reputational or professional harm” but posits that courts could help eliminate some of the reputa-
tional harm “by emphasizing in [their] opinion[s] . .. that the corporation prevented the individual from assert-
ing a well-founded advice-of-counsel defense.” Heyman, supra note 179, at 1161. But that ignores the
professional harm that can come about as a matter of law despite whatever favorable dicta a court may offer in
its opinion. It also assumes that courts will be willing to shoulder this burden in favor of individual defendants
who, particularly in the absence of exculpatory evidence, may not appear particularly sympathetic.

182. See 15 U.S.C. § 77t(e); 15 U.S.C. § 78u(d)(2).
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claim." This oversight is worth correcting, because Rule 502 provides a ready
solution to the problem at hand.

Rule 502(d) permits federal courts to create case-by-case exceptions to the
ordinary rule that disclosures of privileged communications will void the privi-
lege. Specifically, it provides: “A federal court may order that the privilege or
protection is not waived by disclosure connected with the litigation pending
before the court—in which event the disclosure is also not a waiver in any other
federal or state proceeding.”'®*

Coupled with the inherent power of courts to issue appropriate protective
orders, Rule 502(d) is a potent tool to balance all of the competing interests at
play. Using that rule, a court can compel a privilege-holder to disclose privileged
materials that are critical to an individual’s defense, while simultaneously provid-
ing that this disclosure is not a waiver.'® It can also, if necessary, place limits on
the receiving parties’ use of the materials. For example, a court can order that the
materials be kept under seal, at least before trial; that the materials not be used in
any other proceeding; or that the individuals on the prosecution team who review
the still-privileged materials may not work on any future cases involving the
same defendant.'®® Rule 502(d), therefore, provides a ready-made tool to ensure
that defendants have an adequate right to put on a defense while at the same time
protecting as much as possible the privilege interests of non-parties.

183. Some courts, however, have made generic references to appropriate protective orders in connection
with compelled privilege waivers. See, e.g., Vela v. Superior Ct., 255 Cal. Rptr. 921, 926-27 (Cal. Ct.
App. 1989) (“To protect City’s rights in any future civil litigation [following a compelled privilege waiver] it
may also be necessary for the trial court to permit the requested discovery subject to an appropriate protective
order limiting use of the material to the pending criminal prosecution and preventing its use in any other pro-
ceeding, including any current or future civil action instituted against the City. . . . The trial court has full discre-
tionary authority to fashion a proper protective order.”).

184. FED. R. EvID. 502(d).

185. This is similar to the balancing approach advocated in Rosenberg, supra note 136, and adopted in
United States v. W.R. Grace Co., 439 F. Supp. 2d 1125, 1145 (D. Mont. 2006), but with a critical distinction.
The balancing test described in Rosenberg and W.R. Grace would result in not just disclosure but an outright
abrogation of any privilege claim over the relevant documents. E.g., Rosenberg, supra note 136, at 436-37 (dis-
cussing factors in balancing test that support “abrogat[ing]” privilege claims); W.R. Grace, 439 F. Supp. 2d at
1145 (extinguishing privilege claims with respect to documents deemed sufficiently important to defendants’
cases). The Rule 502 approach, by contrast, allows privileged documents to be disclosed to individual defend-
ants for their use while still maintaining the privilege-holder’s privilege claims over them.

186. See, e.g., NORTHERN DISTRICT OF CALIFORNIA, MODEL STIPULATED PROTECTIVE ORDER (available at
https://www.cand.uscourts.gov/wp-content/uploads/forms/model-protective-orders/CAND StandardProtOrd.
Feb2022.pdf [https://perma.cc/RFD5-Y4RY]) (template order governing discovery materials, imposing
confidentiality requirements and prohibitions on use in other matters); United States v. Triumph Cap. Grp.,
Inc., 211 F.R.D. 31, 43 (D. Conn. 2002) (endorsing the use of a “taint team”—meaning a group of reviewers
who are screened off from doing any other work on the same case and from communicating with the team
handling the rest of the case—as “a proper, fair and acceptable method of protecting privileged
communications”).
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There is a threshold objection to overcome before adopting this solution: critics
might suggest that Rule 502(d) should be used to cover only inadvertent disclo-
sures of privileged materials, and that it would not prevent a waiver when produc-
tion is deliberate."®” This objection lacks a meaningful basis in the rule’s text;
“[r]ead literally, Rule 502(d) would allow for selective and limited [intentional]
waiver.”'®® Limiting Rule 502(d) to unintentional waivers would also be inconsis-
tent with common practice among courts nationwide, which routinely use the
rule to immunize intentional disclosures of privileged material.'® Indeed, at least
one court has used Rule 502 to immunize disclosures in the mirror image of the
scenario at issue in this article: where an individual defendant’s former employer
intended to produce privileged documents over the defendant’s objection.'”® To
be sure, a small handful of cases have gone the other way and held, based primar-
ily on legislative history, that Rule 502(d) covers only inadvertent disclosures.'”!
But those cases ignore that a different provision, Rule 502(b), already immunizes
unintentional disclosures; if Rule 502(d) were similarly limited, it would be

187. Rosenberg, supra note 136, at 432.

188. Id. at431.

189. See, e.g., Saunders v. Signature Flight Support, LLC, No. 6:23-CV-230-RBD-LHP, 2023 WL
2499152, at *1 (M.D. Fla. Mar. 14, 2023) (granting Rule 502(d) order and specifically providing that “[t]he pro-
duction of privileged or work-product protected documents, ... whether inadvertent or otherwise, is not a
waiver of the privilege”) (emphasis added); United States v. Caroleo, No. 17-CR-177 (ENV), 2019 WL
5869690, at *1 (E.D.N.Y. Nov. 11, 2019) (observing that Rule 502(d) protects privilege “[e]ven if the disclo-
sure is not ‘inadvertent’”); Sibert v. King Cnty. Dep’t of Cmty. & Hum. Health Servs. Behav. Health &
Recovery Div., No. 2:19-CV-00904-BAT, 2019 WL 5549617, at *1 (W.D. Wash. Oct. 28, 2019) (granting
Rule 502(d) order providing that production of privileged documents, “whether inadvertent or otherwise,” does
not waive privilege); Arconic Inc. v. Novelis Inc., No. CV 17-1434,2019 WL 911417, at *1 (W.D. Pa. Feb. 26,
2019) (holding that parties were entitled to rely on a Rule 502(d) order providing that “production of a privi-
leged document, whether inadvertent or otherwise, would not constitute a waiver”); OTR Wheel Eng’g, Inc. v.
W. Worldwide Servs., Inc., No. CV-14-085-LRS, 2015 WL 11117170, at *3 (E.D. Wash. Aug. 5, 2015) (hold-
ing that a Rule 502(d) order meant “the privilege was not waived by [nonparty’s] production of the e-mails,
regardless of whether that production was inadvertent or intentional”’); Shao v. Beta Pharma, Inc., No. 3:14-
CV-01177 (CSH), 2015 WL 13942239, at *2 (D. Conn. June 22, 2015) (holding that Rule 502(d) order pre-
serves privilege claims even if documents are filed publicly or used in open court); Whitaker Chalk Swindle &
Sawyer, LLP v. Dart Oil & Gas Corp., No. 408-CV-684-Y, 2009 WL 464989, at *4 (N.D. Tex. Feb. 23, 2009)
(holding that Rule 502 is not limited to inadvertent disclosures).

190. United States v. Rankin, No. 3:18-CR-00272 (JAM), 2020 WL 3036015, at *1 (D. Conn. June 5, 2020)
(holding that “the [non-defendant] company may validly disclose its documents to the [individual] defendants
as well as to the Government subject to the disclosure-is-not-a-waiver terms of a protective order under Fed.
R. Evid. 502(d)”).

191. See Smith v. Best Buy Stores, L.P., No. 4:16-CV-00296-BLW, 2017 WL 3484158, at *4 (D. Idaho
Aug. 14, 2017); Hostetler v. Dillard, No. 3:13-CV-351-DCB-MTP, 2014 WL 6871262, at *4 (S.D. Miss. Dec.
3, 2014) (conceding that “Fed. R. Evid. 502(d) is not expressly limited to unintentional disclosures,” but con-
cluding nonetheless that “the purpose and intent of Rule 502 so limits it); Potomac Elec. Power Co. &
Subsidiaries v. United States, 107 Fed. CI. 725, 731 (2012).
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unnecessary.'?? Accordingly, the better reading of Rule 502(d) is that it can serve
the purpose proposed here.'*?

When dealing with a tension between mounting an individual’s defense and
protecting a corporation’s privilege claim, an appropriately crafted Rule 502(d)
order can protect all of the various interests at play in a way that the other
approaches cannot. Disclosing documents under a Rule 502(d) order allows the
defendant to move forward with a potentially meritorious advice of counsel
defense, thereby protecting the right to put on a defense and ensuring fairness and
due process for the defendant. The prosecution (or civil plaintiff) remains free to
pursue the charges (or claims) against the defendant while also obtaining access
to the documents necessary to test the defendant’s advice of counsel case. And
the privilege-holder has its privilege preserved against future incursions outside
the limited scope of the case, meaning the privilege remains almost entirely
intact. Notably, this approach is also generalizable beyond the context of corpo-
rate privilege-holders and can be applied to third-party privilege-holders more
generally.'*

Another significant advantage of Rule 502 is that it requires no new statutory
or common law authority to implement. As the above discussion demonstrates, it
remains possible that in unusual cases, the attorney-client privilege itself may be
unconstitutional.'”> Rule 502(d) allows courts to sidestep that troubling question
by awarding the remedy the defendant seeks (disclosure of otherwise privileged
information) without eliminating the privilege-holder’s claim of privilege. It also
has the benefit of operating nationwide, in both federal and state proceedings.'®
Rule 502 therefore offers a ready-made solution to an otherwise thorny problem.

192. See FED. R. EVID. 502(b) (providing that an inadvertent disclosure of privileged information in a fed-
eral proceeding, if promptly clawed back, is not a waiver). Potomac Electric Power Co.—the foundational case
in the line limiting Rule 502(d) to inadvertent disclosures—attempted to reconcile its position with Rule 502(b)
by arguing that “without FRE 502(d), subsections (a) and (b) could do no more than protect the parties from the
consequences of an accidental disclosure in the proceeding in which the accidental disclosure was made in the
first instance.” Potomac Elec. Power Co., 107 Fed. Cl. at 731. But that reasoning misreads the plain language
of Rule 502(b), which by its terms extends beyond the proceeding in which the accidental disclosure was made.
See FED. R. EVID. 502(b) (“When made in a federal proceeding or to a federal office or agency, the [inadver-
tent] disclosure does not operate as a waiver in a federal or state proceeding” (emphasis added)).

193. The specific context for this Article’s proposal provides even more comfort that Rule 502(d) can be
validly used. The Rule 502(d) orders contemplated here would immunize a corporation’s compelled (i.e., invol-
untary) disclosures from waiver, after the corporation has refused to disclose the privileged materials. That fact
pattern therefore does not raise the concern that the limited disclosure will support a “sword and shield” use of
privileged materials.

194. For example, consider the illustration in which a non-party admitted to his own lawyers that he com-
mitted the crime for which the defendant has been accused. See supra text accompanying note 103. Some of the
approaches outlined above, such as indemnification, are facially inapplicable, while others, such as an absolut-
ist compelled waiver approach, would trigger obvious policy concerns. The Rule 502 approach, however, can
still be used in this scenario.

195. See supra text accompanying notes 110-12.

196. FED. R. EvID. 502(f) (“[TThis rule applies to state proceedings and to federal court-annexed and federal
court-mandated arbitration proceedings, in the circumstances set out in the rule.”). To be sure, Rule 502 is am-
biguous as to whether an order by a state court compelling disclosure of privileged materials but guaranteeing
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To be sure, this is not a panacea; “no solution is perfect.”'”” The defendant’s
and prosecution’s interests are more or less fully protected, but the privilege-
holder’s interest obviously suffers as compared to the absolutist privilege
approach. Indeed, some courts have criticized protective orders more generally
on this basis, correctly observing that “ordering disclosure, even under a protec-
tive order, necessarily divests [the privilege-holder] from control over its privi-
leged information and exposes it to [the opposing party] and, ultimately, at trial
to a variety of others contrary to the fundamental purposes of the privilege.”'*®

Still, the incursion upon the privilege-holder’s interest under the Rule 502
approach is as minimal as possible. Disclosure to the litigation adversary can
potentially be managed through strict limits on which specific individuals are per-
mitted to see the relevant documents. Disclosure to the public at trial may be
unavoidable in light of the Constitution’s guarantee of public trials; but that pub-
lic disclosure would happen only in cases that actually go to trial. As the Lauren
Stevens example demonstrates, it is quite possible that allowing defendants to
assert meritorious advice of counsel defenses might let them avoid trial entirely.
As a result, the risk of public disclosure, though real, is minimal. It would happen
only in cases where: (1) an individual who does not control the privilege is
charged, (2) the privilege-holder declines to waive privilege, (3) the privileged
documents are necessary for the individual to raise a credible advice of counsel
defense, prompting an involuntary disclosure pursuant to Rule 502, and (4) the
case actually proceeds to trial. Cases featuring all of the first three conditions are
already uncommon'?’; those adding the fourth one are extremely rare.
Accordingly, while there can be a real impact to privilege-holders, it is likely to
occur only in the most unusual cases, at a low enough frequency to make the price
worth paying to avoid miscarriages of justice.**

that the privilege survives such disclosure would bind other state and federal courts. That is because there is an
odd gap in the rule’s coverage. It provides that disclosures in state courts do not amount to privilege waivers in
federal proceedings when such disclosures would not be waivers if made in federal proceedings or under state
law—but only when there is not an express order from the state court addressing the disclosure. FED. R. EVID.
502(c). The rule does not say what happens if there is a state court order addressing the effects of disclosure;
presumably, the rule’s drafters assumed that federal courts and courts of other states would respect the state
court’s order, but the rule nowhere says this expressly. The Advisory Committee on Evidence Rules would be
well-served to address this omission in future revisions of the rules. But even with the existing gap in the rule’s
text, the most logical conclusion is that state court orders governing disclosure should be given controlling
effect in other proceedings covered by Rule 502. That is because it would be bizarre to conclude that a disclo-
sure pursuant to a court order expressly guaranteeing that no waiver will result somehow would lead to a privi-
lege waiver, when a largely analogous disclosure without a court order would not.

197. Heyman, supra note 179, at 1161.

198. SEC v. Present, No. 14-14692-LTS, 2015 WL 9294164, *3 (D. Mass. 2015).

199. The above survey of existing case law, see supra Parts 11, III.A-D, is not exhaustive, but comes fairly
close.

200. The Wells Fargo court raised a related concern, albeit fleetingly, in noting that Rule 502 orders will not
necessarily be followed by courts in other countries and therefore might amount to de facto compelled waivers—
a potential concern for multinational corporations that operate across borders. United States v. Wells Fargo Bank,
N.A., 132 F. Supp. 3d 558, 56465 (S.D.N.Y. 2015). Putting aside the narrow context in which that concern may
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Applying Rule 502 to each of the above cases further confirms that Rule 502 is
the best solution that has been proposed to date. In the hypothetical scenario in
which the documents relating to Lauren Stevens’s prosecution remained subject
to privilege claims, the court could use a Rule 502(d) order to preserve that claim
while also allowing Ms. Stevens to put the documents forward and thereby dem-
onstrate that continuing the prosecution would be a miscarriage of justice. In
Ross, a Rule 502(d) order would have meant that the police chief would be able
to establish the fact that he relied on the advice of counsel and thereby extinguish
his own liability, even as the documents remained privileged and unavailable for
use against the city itself in the same case.*”' Likewise for the analogous defend-
ants in Wells Fargo. In W.R. Grace, a Rule 502(d) order would have allowed the
individual defendants to use privileged documents to support their own defenses,
as the court held was justified under the particular facts of that case, but without
abrogating the company’s privilege claims, as the court there compelled. A simi-
lar result would have occurred in Vela, which as decided effectively ignored the
privilege-holder’s interests rather than preserve any meaningful part of them.
And in Solin, a Rule 502(d) order would have allowed the plaintiff to proceed
with his potentially meritorious malpractice claim, the defendant to mount an
effective defense on the merits, and the privilege-holder to maintain the privilege
in any potential future proceedings. In all of those cases, an order under Rule 502
would have yielded a better and more nuanced result than what came in its
absence.

CONCLUSION

The tension between the constitutional right to put on a defense and the attor-
ney-client privilege is an important one, and existing approaches to resolving that
tension have not been sufficiently protective of the important interests at stake in
cases where this tension arises. Rule 502 provides a ready solution that can
adequately protect the interests of all parties involved. It has, to date, been
underutilized by courts. Going forward, courts and practitioners should take this
option seriously, as the best among a set of imperfect solutions.

be relevant, the risk of foreign courts disregarding orders of U.S. courts is a background risk inherent in all priv-
ilege-related court orders. It is equally possible, for instance, that foreign courts might conclude that disclosure
of documents to a special master for in camera review amounts to a privilege waiver, even if validly ordered by
a U.S. court. Yet U.S. courts routinely order in camera reviews and do not hesitate to do so out of fear that for-
eign jurisdictions may ignore the effect of their orders. See also Rosenberg, supra note 136, at 432 (“The Well
Fargo court’s concern [regarding Rule 502] seems exaggerated.”).

201. This illustration shows that bifurcation orders or other case management solutions may be required in
some cases. The precise needs of any particular case are well within the competency of individual courts to
address and are beyond the scope of this discussion.
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